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Attached are copies of memoranda dated December 2 and ~ 
October 27, 198 2, set ting fo.rth procedures .for clearance of ::z: 
significant pleadings in defensiv~ cases. These·procedures~ 
ensure that the Deputy General Counsel and I have an en ....., 
opportunity to review all such pleadings before they are 
filed. 

The Office of Legal and Enforc~ment Counsel must speak 
with one legal voice.· Accordingly, I have decided to extend 
similar review procedures to significant enforcement pleadings. 
A revised concurrence request form is attached which will be 
used for all pleadings, whether filed in defensive or 
enforcement cases. Please follow the procedures outlined 
below. 

1. Michael Brown's October 27 memorandum describes 
defensive pleadings which require review. The same pleadings 
require review in enforcement cases. 

2. The time deadlines in paragraph 2, and the procedures 
in paragraph 3, of the October 27 memorandum apply to 
enforcement pleadings. However, a copy of the draft pleading 
and the concurrence request form should be forwarded to the 
Senior Litigator through the appropriate Associate Enforcement 
Counsel rather than through the Associate General Counsel. 
The Senior Litigator will submit the pleadings to me through 
the Enforcement Counsel. 
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3. As with d~fensive pleadings, these procedures apply 
·to sign if icant··enforcement pleadings draft·ed in regional 
off ices as well as in headquarters. The December 2 memorandum 
applies, except that Regional Counsels will deal with the 
appropriate Associate Enforcement Counsel rather than the 
Associate General Counsel. Complaints need not be cleared 
under this system, because they are already subject to revie~ 
as part of the referral process. 

Attachments· 
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UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 204&0 
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MEHORANPml 

OPFiCC OF 
ENFOACE\E~T .lNO 

COMPLIANCE ~1TOAING 

SUBJECT: Issuance of· Guidance- Interpreting "Single Operational 
Upset" 

FROM: Robert G. Heiss ~,ff.~ 
Associate Enforcement. Counsel. 

for Water 

Keith A. Onadorff a11 cc ///~-~ 
Assoc~ate Enforcement counsel4'10ar8Z 

for Criminal 

Jame• R. E~der ·~ .. Director · · · 
Off ice of er Enforcement 

and Penl ta · 

TO: Addresaeea 

' . 
Attached is the· final guidance document presentinq the 

Aqency•s interpretation of the "Single Operational Upset" (SOU) 
provision. that were added to the Clean Water Act by conqress via 
the Water Quality Act of 1987, now codified as CWA ti 309(c)(5), 
(d)~ and (q)(3), 33 u.s.c. II 1319(C)(S), (d), and (g)(3). It is 
th• purpose of this Guidance to provide EPA enf orcament personnel 
with an Aqancy interpretation of. the ·sou ·provisions for use in 
determininq under what cirCW1Stances sou will apply to reduce the. 
statutory liability of a CWA violator. · 

t'hi• Guidance dOC1Dlent was distributed ~ draft for comment 
on April 21, 1989. C011J1ents ware received from nine EPA Regional 
offic .. , the National Enforcement Investigations canter, the Office 
of Criminal Enforcement Counsel, the Off ice of General Counsel, and 
the Departaant of Justice, Land and .Natural Resources Divi•ion. 
The c0111J1ents were qanerally very favorable ·and .'th• Guidance . has 
been ·reviaed pursuant to those comments. In particular, there was 
nearly unanimous aqreament with the approach to th• interpretation 

· 'Of sou set forth in the Guidance. Agreement was unanimous that sou 
may n;t _bca limited to violations of technology-based affluent 
limitations. 
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Th• Guidance aet out in t:h• attached document represents t:h 
Aqency'•. authoritative interpretation of the· Sinc;rle Operationa_ 
Upset proviaiona contained in t:he· Water Quality Act of 1987. It 
is intended· primarily for the use of qovernment personnel. .It is 
not intended, and cannot be relied upon, to create ~ny ric;rhts,· 
sul:»stantiveor procedural, enforceable by any party in litic;ation 
with· the United States. The Aqency reserves the ric;ht to chanqe 
this quidance at any time without public notice. 

We encouraC,e all Reqions to diacuss any instance in Which SOU 
arise• ·in an anforc-ent context with U.. Please c;all either 
Daniel Palm, OEc:K-Water, CLE-134W) , rrs 382-2849, Richard Kinc:h, 
OWEP, (EN•338), F'l'S 475•8319, or, for potential criminal cases, 
call Betta Ojala, OCEC, CLE-134X), FTS 475•9663. 

Attacmaent 

Addr••••••: Raqional Counsel•, Reqiona I•X · 
Water Division Directors, Reqiona I-X 
ORC Water Branch Chiefs, Raqions I-X 
Raqional Water· Manaq-ent Compliance Branch Chieta, 

R•qiona I-X 
Ed Jleic:h, OEc:K 
Paul Thomson, OEc:K 
Entorcaent Director, NEIC 

.Edlmnd :r. Struzasld, NEIC 
Susan Lepow, OGC 
Ruth Bell, OGC · 
Rich&rd Kozlowski, OWEP 
Betta Ojala, OCEC 
Ivy Main, OGC 
David Buanta, DOJ 
Aasiatant Chiefs, ·DOJ Environmental Enforcement 
OECK Water Attomaya . 
Philip Yeany, ORC, Raqion III 

· David Rankin, Reqion v 
sup Barrol, Reqion IX 



GtZIPANCE: INTEBPBETING 

t'!Til\H WAm ACT SECTIONS 309cc> 1CSl • 399 Cd>. and 309 Cq> C3l: 

SXNgU: OPDATIOHAL tlPStT 

I •. Introduction and·Swmnary o: contents 

Conqress, in amending the Clean water Act in 1987 (via the 
Water Quality /\ct of 1987), ·qualified the administrative, civil, 
and criminal enforcement sections of the statute with the ' 
followinq lanquaqe: 

For purposes ot this subsection, a single operational upset 
which leads to simultaneous violations ot more 'than one . 
pollutant parameter shall be treated as a single violation. 

Clean Water Act II 309(C)(!S), 309(d), and 309(9)(3), 33 O~S.C. U 
1319(c)(S), l3l9(d), and 1~19(q)(3). 'l'he effect ot this .lanquage 
is to limit, under certain circumstances, the penalty liability 
ot violators of the Clean Water Act. •simultaneous• violations 
of multiple pollutant parameters, estal:»lished ~ an NPOES pe:mit~ 
cateqorical standards, or local limits, each of which is . 
attr~utal:»le to th• same •single operational upset,• are to be 
counted as only one violation. . . 

Th• term •upset• ha• bean defined by regulation, 40 C.F.R. 
I i22.4l(n), as an affirmative defense which, it affirmatively 
raised and proved, completely relieves a requlatee of liability. 
However, th• term· •single operational upset• ("SOU") has 
absolutely no history predating its use in the Water Quality Act. 
It is theretore the purpose of this guidance to interpret single 
operational ups•t (SOU) for purposes of application by the 
Environmental Protection Aqancy in pursuing penalties linder 
sections 309(c), (d) and (g) of th• CWA. 

Following are th• chief conclusions reached in this 
. guidance: · 

~ 

l. A •aiJi;l• operational upset• ia defined in this quidance 
as: 

An exceptional incident which causes aimultaneous, 
unintentional, unknowinq (not th• result of a knowing. 
act or oaiasion), temporary noncompliance with more 
than on•· Clean Wat•r Act effluent discharg-e pollutant 
parameter. Sinql• operational upset do•• not include 
Clean water Act violations involving discharge without 
an.NPDES or locally issued· permit or noncompliance to 
th• extant caused ~ improperly designed or inadequate 
treatment facilities. 
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2 •. At th• sentancinq staqe in a criminal prosecution, or at 
th• r .. ady staqe in a civil enforcement proceeding (judicial 
or administ~~tive), violations of multiple pollutant . 
p•r~~ters, resultinq tr011 a sinqle operational upset, will· 
be taken t~qathar in the aqqreqata in determininq·tha 
maximum criminal tine, the maximum term ot imprisonment, or 
the maxi.Jlnm civil penalty, which may be imposed or assessed,. 
for each d•Y during which the defendant has bean found · 
guilty of a criminal offense, or durinq which th• defendant 
(or respondent) has bean tOund liable tor civil ~iolations. 

3. '?his definition of Sinqla Operational Upset applies 
_equally ~ th• civil judicial, administrative, and criminal 
contexts. Nonetheless, th• extent of the availability ot 
sou to limit penalty liability is less extensive in th• 
criminal context due to th• requiraent that the axceedanca 
must have bean unintentional and unlcnowinq. 'rhi• 
requirement eliminates.the availability ot sou tor "knowing" 
criminal violations; C:WA I 309(c)(2), (3), and (4). 

4. Unintentional and unlcnowinq operator error that results 
in th• occurrence of an sou event may justify a limitation 
on liability. ·sou differs in this reqard troa the upset 
defense, which does not recoqnize operator error as a basis 
for raisinq the defense. 'rh• availability of sou tor 
axceedances caused by unintentional operator error and tor 
neqliqant acta or omissions is necessary in order to qive 
sou any practical application in the criminal enforcement 
context. · · 

5. "Silllultaneoua• ia defined in this quidance aa all 
pollutant parameter axceedancas attributable to. a specific 
sinqle operational upset that occur durinq a ainqla day. 
Each day that auc:h ax~adancu continue is considered to be 
an additional day ot yiolation sul)jact to additional 
penalties. 

6. •.Ollutant paraeter" is defined aa .all affluent 
lim.taticma and non-numeric limitation• requlatinq th• 
content or aountot a requlatee•• direct or indirect 
di•cb•l'9•· 'l'hese paraetera may.be contained ·in· an NPDES 
perait, a locally isaued permit or other control'machanism 
utabliued in accordance with th• pretreatment rec;iUlationa, 
40 c.P~ll. Part 403, cateqorical pretreatment atandards, etc. 
'l'he basi• upon which th• pollutant parameter i• eatablishad 
ia irrelevant, i.e., one may claim SOlJ to limit lia1'111ty 
for ·excaadancaa ot water quality-baaed, tecbnology•based, or 
otherwi•• derived pollutant p.-raaet.rS. 

1 •. sou·aerv•• to limit~ CWA raqulatee•• potential 
liability for axceedances of multiple pollutant paraeter~ 
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in situations where a requlatee who usually complies with 
applicable effluent limits experiences-an extraordinary, 
temporary, 'and unintended "upset" event, i.e., some kind of 
unusual interference with the in~ustrial or municipal 
~rea~ent system, that results in noncompliance with mere 
than one effluent limitation. Under these circumstances,· 
EPA entorcement personnel, in calculatinq the maximum 
allowable statutory penalty, will treat violations of 
multiple pollutant parameters on a single day, attributable 
to a specific sou event, as one violation. It must be 
·stressed that an event will not constitute an upset for 
purposes of the sou limitation on liability unless the 
requlatee can demonstrate a norm of compliance with his 
perKit effluent limitations. · 

a. ·In order to claiil sou, the·•upset• event must be 
exceptional, i.e. a non-routine, unusual malfunction of a 
facility•·s usual proper and adequate operation. The event 
must not be business as usual. · · 

9. sou is not available to limit liability where pollutant 
parameter exceedances result from the installation of 
inadequate treatment facilities or. faulty desiqn of the 
treatment facilities. sou is also not available to limit 
liability of those who violate the CWA by discharqin9 
without a permit, where a permit is legally required. -

10. sou is not available to limit the liability of any 
requlated entity who, personally or by its a;ents or any 
persons in any way as~ociated with the requlated entity, 
intentionally or knowingly causes violations ot pollutant 
effluent parameters. · 

11. Th• regulate• subject to a CWA enforcement action bears 
the burden of c:cndnq forward with the claim that an sou 
event occurrad·causinq the uceedances in question. The 
requlatee also bears the burden of provinq, by a 
preponderance of the evidence, the occurrence of the sou 
event and its relationship to the effluent lim;tation 
exceedance• in question. 

12. A regulate• may not claim sou if he/sh• fails to take 
tillaly corrective and/or miti;ative action where possi):)le or 
practicable to reduce the effect of the upset event •. 

· II. Deriving a Definition of "Single operational Ops,t• 

The term "sin;le operational upset." has no history prior to 
·. ita use in the Water Quality Act o·f 1987. It has ·no history as a 
statutory or regulatory term of art, nor does the term have a 
sinc;le, precise, or authoritative common meanin;. Therefore, in 
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interpreting the maaninq of SOO, EPA looks to three sources: t... 
legislative history of the Water Quality Act, the requlator/ 
definition of "upset," and the plain meaning of the words in the 
soo provisions. we will look first to the legislative his~ory. ·. 

~· .Tb• Leqiilati~e Historv o: the Water Quality· Act o: 1987 

. Al though the Clean Water Act was not amended until February 
4, 1987, in th• lOOth Congress, the evolution of the Water 
Quality· Act to its.final form took place primarily in the 99th 
Congress. Representative Howard introduced S.R. 8, th. Water 
Quality Renewal Act of 1985, on January 3, 1985. 'rhe ·senate 
bill, s. 1128, was introduced May 14, 1985. Neither th• House 
nor the Senate bill as originally presented contained a provision 
sµisilar to .the single operational upset prevision. However, the 
amended R.R •. a reported out of the House Committee on Public 
Works and Transportation contained th• following language in its 
administrative penalties provision: · 

The Adilinistrator or th•· Secretary may not aaaesa a 
civil penalty under this subsection against any person 
with respect to a violation if th• Administrator or the 
Secretary, as the case may be, has assessed a civil 
penalty under this subsection against auch person with 
respect to the same violation or ~ .violation having 
substantially the same cause or arising out of 
substantially the same conditions. 

Th• Committee report on H.R. a contained the following 
discussion: 

If a series of closely related violations occurs due to 
a single operational upset.Which leads to simultaneous 
violations of several pollutant.parameters over a 
period of several daya, EPA may bring one enforcement 
action, •U1'ject to the $125,000 maximum. EPA may not 
seek to evade the $125,,ooo maximum by, for example, 

·brinqimJ aeparate enforcement actions for each of these 
simultaneoua violations. However, EPA is free to bring 
separate actiona for individual violations (or groups 
of viola~iona) Which are not .of thia nature. R.R. Rep. 
No. 189 at 33, 99th Conq., lat Seas. (July 2, 1985) 

However, the House Committee bill and ~eport are not, · 
strictly ap~akinq, part of th• legislative history of the Water 
Quality Act,. because the lOOth congress,· which actually passed 
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the leqislation, did not incorporate them ~y reference, ·as it did 
various other bills,. reports, and debates. . 

on September •, 1985, Conqress passed a motion to aqree to a 
confer,.nca. 'l'h• confer•nca report was filed on October 15, 19,86. 
The bill reported out ot committee contained the single . 
operational upset provisions, attectinq civil, administrative and 
criminal penalty asse~sment, as they appear in the Water Quality 

. Act as finally passed. The.Conference report provides the . 
. followinq discussion: 

The [House] amendment provides that a civil penalty may 
not lbe assessed with respect to a violation if a 
penalty has been assessed with respect to the same 
violation or a violation having substantially the same 
cause. (bracketed word inserted) H.R. Rep. No. 1004, 
99th conq., 2d Sess., 132 Cong. Rec. Hl0569 (Oct. 15, 
1986) ••••. For all. three classes of penalties -covered 
by th• conference substitute--criminal,·judicial civil, 
and·adJllinistrativ• civil - the conference substitute 
provides that· a single operational upset which leads to 
ailllul taneoua violations of more than one pollutant -. 
parameter in an HPDES permit shall be treated as a 
sinqle violation. R.R. Rep. No. 1004, 99th Cong. '1 2d 
.sess., 132 conq. ·aec. Hl0570 (Oct. 15, 1986). 

Representative Snyder, a rankinq minority meiaber of the 
House Committee on Public Works and Transportation, referring to 
the sou provisions,· stated, "Under these penalty provision [sic], 
multiple violations which stem from a single cause should be 
considered aa one •violation• for penalty assessment purposes." 
H.R. Rep. No. 1004, 99th conq., 2d Sass., 132 Conq. Rec. ~10932 
(October 15, 1986). Rap. Snyder did not identify the nature of 
the "sinql• cauae" in th.is atataent 1'ut from the plain lanquaqe 
ot the statute it i• clear that it must be an "operational 
upset •• ~ . ·. 

1 s .. •Guidance on 'Claim-Spiittinq' in Enforcaent Actions 
Under the Clean Water Act,• August 28, 1987, tor a discussion ot 
th• application of the $125,000 statutory cap on administrative 
(class II) penalties in the context of a series of violations. 

· 2 Rap. Snyder. could not have meant that mr£ sinc;le cause 
that results in multiple violations is to b• considered as one 
violation .~or penalty assesS11lent purposes. If AJr£ cause would 
suffice ·to limit penalty liabil~ty, then failure to install 
necessary wastewater treatment equipment would constitute a 
sinql• cause for Which penalty .licility could be limited. 
Failure to install . treatment equipment is · not an •operatio~al 

_, ,,,. . .----··· 
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SU))saquently, s. 1128 was siqned in both the House and the 
Senate on October 23, 1986. The bill was vetoed.by President 
·Reaqan on November 6, 1986. In.the lOOth conqress, the identical 
bill, radasiqnated ll.R. l, was aqain passed by both houses o·t 
Conqre!is and was aqain vetoed by the President, on January 30, 
1987. However, five days later, on February 4, 1981, Conqress 
voted to over-ride the President's veto and the Water Quality Act 
ot 1987 became law. 

Since H.R. 1 was identical·to the conference bill placed 
before the President in th• 99th conqress, the leqislative 
history pertaininq to that l•qislation was incorporated by 
reference. Sen. Chafe• stated: 

Therefore, the statement of manaqers on.that bill rs. 
1128], which is found in Report No. 99-1004, contains 

.the primary laqislativa history on this bill. That . 
statement of manaqers, aa explained by conferees on the 
floor of th• House and Senate last October, should be 
viewed by courts as the moat authoritative statement of 
conqressional intent. 133 conq. Rae. S746 (da~ly ad. 
Jan. 14, 1987) (statement of sen. Chaf••>· 

Specifically, the leqislative historl' includes th• conference 
report, and th• Senate debate on the conference report, as well 
as the report of the Environment Committee on th• committee bi11 1 s.1128 and the Senate debate on the COJllJllittae bill. 133 Conq. 
Rec. 5734-735 (daily ed. Jan. 14, 1987). (statement of Sen. 
Mitchell). 

Th• leqislativa history is thus largely a restatement of the 
sinql• operational upset provision. No discussion is found in · 
conqressional ·debate. At most, th• discussion in the conference 
report shows that th• Conference Committee restated the previous 
House concept ·of penalty limitation as a •inql• operational upset 
concept. Conqreaa deleted th• term •sui:.stantially th• same 
cause• at the same time. '?he chanqe indicates that it was 
Conqress•a intent that only a cause related to a sinqla 
operational upaet could operate to limit liability. Th• 
Conference ccm.itt•• a1so incorporated the concept of 
·simultaneity, which operate• to further limit th• violations 
which may ~· treated as a single violation. 

Th• new wordinq added by the Conference COJllJllittea indicates 
.th• importance of th• term "single operational upset• and of the 

\ 

upset,• nor is it at all likely that conqresa would have desired 
to limit a polluter•• .liabili~y in this. aituation. 'l'h• statute 

·must J:»e construed aa written, limiting lia1'ility where th• cause 
of multiple violations was sinql• •operationai upset.• 
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si.Jllultan11ity concept. Nonetheless, ·conqress provided-no quidance 
on what i.t meant b¥ these terms. It is th~refore, primarily, the 
requlatory defini~1on of upset.and the plain statutory lanquaqe 
th~t form the bas1~ for EPA's interpretatio~ of the sou 
provisions. · · 

·B. Regulatory Definition ot tzpset and the Upset pefense 

The term "~pset" has been defined by requlations promulqated 
by the Environmental Protection Aqency. _40 C.F.R. I 122.4l(n). 
These regulations ware developed in response to the Federal 
Circuit Court decision in Maratbon Oil y. Envirgnmentaf 
Proteetion Aqency, 564 F.2d 1253.(9th Cir. 1977). In Marathon 
gJJ.,, the court held that EPA was required to insert a special 
•upset" provision into th• permit of each of the defendants in 
the case. The court concluded that a facility using_ proper 
technology operated in an exemplary fashion.would not necessarily 
be able to comply with its technoloqy-based effluent limitations 
one hundred percent of the time.· Further, the Act oftl.y required 
discharqers to meat effluent limitations-by application of "best 

·available technoloqy." Therefore, lack of a mechanism providinq 
an excuse from liability for those rare circumstances when a 
violation occurs that the discharqar could not avoid set a 
standard hi~har than that set by the Clean Water Act. 

Based on~the decision in Marathon Oil, EPA elected to 
require by requlation that all federally-issued NPDES permits: 
afford discharqers who have violated technoloqy-based effluent 
limitations in their permit a limited •upset defense." The 
regulation defining upset states: 

"Upset" mean5 an exceptional incident in which there is 
unintentional and temporary noncompliance with 
technoloc;y based permit effluent-limitations [or 

·cateqorical Pretreatment Standards] because of 
factors beyond th• reasonable control of the permittee 
[or Industrial User]. An upset does not include 
noncompliance to the axt~t'caused by operational 
error, improperly designed treatment facilities, 

3 State. are not required to include· an ups•t provision in 
stata-ia1111cad pollution discharge eliaination aystem permits under 
I 510 of th• Act, 33 u.s.c. 11370, which allows states t? ado~t 
or enforce more atrinqant standards. sierra C:l\lb v. Onion 011 
~,· 813 F.2d 1480 (9th Cir. 1987).. a.a Al.IQ o.s. v. BP o;i. 
~, No. 86-0792 (E.D.Pa. July 29, 1988) (order CJ!ant1nq 
qovernment u a motion tor partial smmaary . judgment) ( Absent 
incorporat·iori by either [defenda?t's federal or state issued] 
permit of the upset defense •. • • , . th• defense is unavailable to 
defendan~·">. 



8 

inadequate treatment facilities, lack of preventive 
maintenance, or careless or improper operation. 

40 c.r.R. II 122.4l(n) and 403.l6(a). 

'!11e· intent of the upset defense, as defined in the 
regulations, is to provide those who violate ·technoloqy-based 

. effluent limitations (contained in a federally-issued NPDES 
permit or cateqorical pretreatment standards) with an affirmative 
·defense to alleqations of permit noncompliance, if the exceedance 
results from an exceptional,· unintentional incident-which is 
beyond the control of the party who discharges in violation of 
his permit. A party·who successfully claims upset is not legally 
liable for th• exceedances at issue, and bas not violate4 the 
CWA, his NPDES permit, o~ cateqorical pretreatment standards. 

. An analysis of the sou provisions in the Water Quality 
Act and their application to the various enf orceaent sections to 
which they were appended, makes it doubtful that Conqress 
intended single operational upset to have exactly the same 
definition aa regulatory upset. It SOU and regulatory upset are 
qiven the same definition; two major problems arise. First, the 
regulatory upset defense would render sou almost meaningless, 
providing a complete defanse·in the same situations where sou 
would serve only to limit a violator's liability. Second, the 
regulatory definition of upset is inapplica):)le in the criminal 
context. Criminal lia):)ility is predicated on proving certain 
levels of culpability, either negligent.or knowing. Th• 
regulatory upset defense, by definition, is unavailable in those 
situations where the event causing the violations is attributable 

. to negligence or greater culpa):)ility on the part of the · . 
· requlatee. 'therefore, if one applies the regulatory definition 
o.f upset Co SOU in th• 309(c) criminal context, no criminal 
defendant will ever be able to avail himself of th• sou 
limitation on lieility. · · 

Because th• requlatory definition ot upset cannot 
effectively apply to sou, it. is necessary to interpret this 
statutory provision based primarily upon the plain meaning of the 
words in the pravillion and a determination of how the provision 
can effectively be interpreted to limit the extant of statutory 
li&Dility to~ certain violations of the CWA. 

C.Plain lflaninq gf the Wo;:ds in the Single Operational Opset 
Prpyi1ipn1 . ' 

1. Th• phrase •sinqla cperat~onal upset,•. simply con-. 
strued, refers to a •inqular event, arising from some kind ct 
operational tailu:a, that results in an •upset.• An upset, ~ 
industry tema;.is an unusual event-that temporarily disrupts the 
usually aatistactory operation ·ct a system. In the context of 
sou, an event,:to constiti,ite an upset, must disrupt the system in 

. . 
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such a way that it.results in violation of multiple pollutant 
parameters. 

2. "S iinul taneous violations., " resul tinq from. an· sot:, 
violat;ion~ that occur at precisely (or nearly) the same time, 
result from the same cause, i.e., the same upset event. 

' ' 

a~e 

a~:i 

. 3. "Pollutant parameters" a-re the effluent limi'tations 
established in an NPDES or state~issued pollutant discharqe 
permit or cateqorical standards or other standards (i.e. local 
limits) applying to indirect dischargers (industrial users). 

III. Definitions 

A. "Single OperatiODal Upset" 

Following ls the definition of Single Operational 
Upset wh~ch EPA enforcement personnel should use in the Civil 
Judicial and Administrative, and criminal contexts (CWA §§ 
309 (d), 309 (g) (3), and 309 (c) (5)): -

An exceptional inc;dent which causes simultaneous, 
unintentional, unknowinq (not the.result of a knowinq 
act or omission), temporary noncompliance with more 
than one Clean Water Act effluent discharge pollutant 
parameter. Single operational upset does not include 
Clean Water Act violations involving discharqe without 
an NPDES or locally issued permit or noncompliance to
the.extent caused by improperly designed or inadequate 
treatment facilities. 

B. "Exceptional" 

In order to qualify as an sou event; an incident must be 
"exceptional," i.e., the incident must not.be business as usual, 
but must be a non-routine malfunctioning of an otherwise 
generally compliant facility. '?he requlatee must normally be in 
compliance with applicable effluent limitations. See Section 
IV.D. below. 

c. !§imultanepµs": Counting Violations !here a Single 
operational Upset is Involved 

'l'he statutory lanquage refers to "simultaneous violations" 
ot more than one pollutant parameter~ .For purposes of the sou 

·provisions, violations.of more than one pollutant paramet~r shall 
be considered to be simultaneous it they occur during a s1nqle 
day, and result from the same operational upset event. In other 
words, al1 violations attributable to a specific soo that occur 
during a single day will be counted as only one.violation for 
purposes· o_f determining _the maximum . penalty allowed under the· 

-~. ,. .. 
~ ,. ···~ , 

-· 
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CWA. Therefor~, if an sou results in the exceedance ot more tn~ 
one permit pollutant parameter, and these exceedances continue 
for only one day, only one violation will be counted. If a 
violation attributa):)le to one SOU continues for two days, two 
violations will be counted, and so on. · · · 

. Conqress, in estaDlishinq statutory penalty l.imits~ set 
those limits on ape~ day, per violation basis. See CWA.1§ 
309(c) (l) (B) and (2) (B), 309(d), and J09(g) (2). Under the CWA, 
each day that an affluent li~itation exceedanca or .other CWA 
violation continues is a new day of violation, for which the 
requlatae may be assessed an additional day's statutory maximum 
penalty. ~e SOU provisions do not brea~ this "per day, per 

·violation" ·rule. sou does not seek to lililit the counting of 
violati:ins so that multiple sl.ua·ot violation caused by an sou. 
event is counted as only one vi_olation, but rather, that the 
violation of multiple parameters is.counted as only one violation 
for the purpose of datarmininq _the maximum allowable penalty. 
Tharato~e, in datin~q "simultaneous,• it is correct and ·in 
compliance with Conqresa•s desire that each day of violation 
caused by an sou event be counted as a separate violation. 

D. · "Unintentional" 

The raquirement·that the noncompliance with effluent 
parameters have been "unknowinq and unintentional" restricts the 
availability ot th• sou limitation on liability to upset events · 

. other than ~ose caused by the regulate• or his aqents or other~ 
associated with the requlatee . who knowingly intend to commit the . 
act that caused or led to violations of the CWA. · For the purpose 
of· defining sou, there is no distinction drawn between a 
violation "intentionally" caused· and a violation "knowingly• 
caused.· See IV.c. below. 

Th• requirement that noncompliance with affluent limitations 
be "temporary• concerns the req\lirement that the regulate• takes 
corrective and/or mitiqative action on an expedited basis 
followinCJ th• SOU avant. Sae IV.B. below. 

F.· •2911µ1;an1; Parameter• 

· For purpoau ot th• sou provision!, th• term "pollutant 
parameter• ahall· include all pollutant numerical ef tluent 
limitationa and non-numerical limitations requlatinq the content 
or amount of-a regulate•'• discharqe, auch as flow limitations, 
visible s~lids, -etc. The term does not include permit or . 

4 "Pollutant" ·is. defined ·at I 502(6). of the Act, 33 u.s.c 
1362 (6) •. 
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requlatory conditions not directly relatinq to pollut~nt 
requlation, such as requirements to report, monitor, perform 
studies, complete tasks on schedule, pretreatment proqram 
implementation, etc. · · 

The statute itself restricts the application of sou to _ 
violations of pollutant parameters. Therefore, liability for 
violations involvinq discharqe without a permit may not be 
·limited by a claim of sou. 

sou, unlike the requlatory upset defense, is not limited to 
violations of technoloqy-based effluent parameters and.applies 
equally to water quality-based effluent. parameters. conqress, in 
en~~tinq the three sou provisions, did not make any distinction 
between the bases upon which.effluent limitations_ are formulated,. 
and there appears to be no basis upon which to make this 
distinction in this quidance. · 

IV. Application ot Single.Operational UPset to Limit Liability 

A. To Claim sou. the Incident Must be Exceptional 

To qualify for the sou limitation, the •upset• incident must 
be exceptional: a non-routine, unusual malfunction, .breakdown or 
disruption of a facility's usual proper and adequate operations. 
It follows. from conqress•s use of the words "single• and "upset" 
that a single operational upset cannot be business as usual. (The 
concept of single operational upset is similar to that of 
requlatory upset in this reqard.) 

. . " 

B. 1,p Claim sou. a Discharger Must No;mally Achieve its 
E.ffluent Limitations 

. Several exceedances stemminq from the same cause may 
constitute evidence that the underlyinq cause or event was not an 
"upset,• i.e. an unusual or exceptional malfunction of an 
ordinarily well functioning operation. Such a series of 
exceedances indicates that proper equipment may not have been 

·- installed, that th• facility miqht :be, as ·a matter of course, 
improperly operated, or that the.desiqn of the facility is 
deficient. It would also indicate that the discharger/violator 
had notice that there was a problem with its treatment facility 
and tailed to taJca action to mitigate and avoid further 
breakdowns leading to exceedances. Therefore, violations of the 
CWA by discharqars who are frequently, repeatedly, ordina~il~ or 
predictably not in compliance are not due to an ~upset• within 
the meaninq of "sinqle operational upset,." even if associated 
with an ·.equipment ):)reakdown or operational .failure. 

(' 

" 
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C. To· Claim Soy. the E:xceedanc:e ot tttlUent Parameters Mu-
Havt Been unintentional and Unknowing. · · 

Only noncompliance with pollutant effluent parameters that 
.were unintended and unknowinq are subjeCt to the sou limitation 
on liability. This conclusion has a.limitinq effect on the 
availability of sou to limit liability, particularly in the 
criminal context. · 

CWA § 309(c)'(l) makes certain "negligent" violations 
criminal misdemeanor offenses. CWA t 309(c) (2), (3'), and (4) 
make certain "knowing" vio~ations criminal felony offenses. 

. ' 

The position of the Aqency is that the state of mind a . 
defendant must have had in order to be convicted of a felony is 
"qeneral intent," not "specific intent." This means that the 
United States need not prove that a defendant specitically 
intended by his acts or omissions to violate the law, but that he 
must have consciously or lcnowinqly committed (or omitted) an act 
that caused or led to the violation. (Of course, intentional 
violations committed by one who has "specific intent" are also 
punishable under th• Clean Water Act penalty provisions.) 

Conqress could . not have intertded that Jcnowinq vio.lations 
could ~e mitigated at sentencing through use of the sinqle 
operational upset provision. In addition, ie is contrary to the 
ordinary meaning of the word •upset" to include .events which are 1 

intentionally or knowingly caused. Finally, in cases in whicn 
the felony provisions apply, it is the "knowing" act~ or 
omissions which •cause• or "lead to" the violations, not any 
equipment breakdown which may have been associated with such 
illegal acts. Thus, the sou provision does not apply to mitigate 
sentencing of felony violations of the Clean Water Act, althouqh 
it may apply to sentencing for misdemeanor violations 
(neqliqence) •' 

D. An Upset Eyent causecl by Qnintentignal Operatignal Er;or 
qr car1less qr Improper operatign is SU);1ec;t to the sop 
Limitation qn Liability 

'?he upset defense is defined by requlation so that it may 
not ba raised if either operational error (intentional or 
unintentional) or careless or improper operation was the cause ot 
the effluent limitation exceedances at issue. sou, on the other 
hand, i• defined. so that it may be claimed where operational ' 
error or careless or improper operation was unknowingly or 
unintentionally committed. · · · 

This deviation from the regulatory upset..detinition is 
necessary in.order to qive sou pract~cal application in the 
criminal enforcement context. Criminal lial>ility under the Clean 
Water Act is premised on either a "neqliqent" or "knowinq" level 
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ct culpability. CWA § 309 (c) (l) and (2). I.t any exceedance ~~a~ 
is either intentional or knowing or caused by "error," or 
"care'less" or "improper" operation were to be excluded trom t~e 
definition ot sou, no situation in which one could be both 
criminally culpable (minimally neqliqent) _a.n,g able to raise the 
sou limitation en liability (less than neqliqent) would exist. · 
In ~rde~ to qive sou meaninq 1n the CWA criminal context as set 
forth in the Act, its application has been expanded to cover 
eftluent parameter exceedanc:es that are caused by neqliqence 
attributable to th• requlatee. · 

E. To ClAim sou. the facility Mµst be-Ptgperly pesiqned and 
Provide Adequate Treatment · 

Violations which-occur because adequate treatment technoioqy 
has not been installed is not an upset as defined. in the' 
regulations, particularly because poor desiqn and inadequate 
treatment do not constitute the type of exceptional circumstances 
that qualify an event as an sou or ·upset. EPA enforcement 
personnel should take th• same approach to interpreting the sou 
provisions. Any other.result improperly limits the penalty 
liability of those who have not installed proper treatment 
equipment and indirectly penalizes those who have done so. 
Therefore, to •uccessfully cl·aim sou, a -violator must demonstrate 
that a ta~ility is properly designed and that it provides 
adequate t~eatment. · 

F. SOU May Not Be Claimed Wbert the Clean Water Act 
Violation is pischarqe Without a Pe;mit 

Because it is a prerequisite to claiming the sou limitation 
on lial>ility that violations of multiple pollutant parameters 
have been exceeded, SOU can not be available to a.respondent or 
defendant in an enforcement action brought for discharge without 
a permit. AJ:»sent a permit (or some other similar control 
mechania), there are no pollutant parameter• asta):)lish•d for.the 
respondent or def andant to have exceeded. 

G. Bequir ... n1; Tb•t the Viglator Take Timely Cgr;:o;tive 
and/gr Mitigative Measures Wb•r• Possible or Practicable 
in Ogd,tr to Claim SQU 

Th• ragulatory upset def ensa is not availal>le where a 
noncompliance situation exists or.is allowed to continue to 
exist, when corrective or mitigative measures were possibl~ or 
practicable but war• not taken; 40 c:.r.R. I 122.41(n)(3)(1v). 
EPA enforcement personnel should take.th• same approach to 
interpreting sinqla operational upset. The sou provisions shall 
not be construed to provide relief to requlatees who tail to take 
timely miti9ativa or corrective measures to·minimiza the effects 
caused by the ·sou nor shall continu·ing days of violations, 
originally caused by an sou, be equi~ly attributal>le to the sou 
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it the violator ,has not taken whatever corrective or mitiqative 
'-ctions are necessary to prevent the continuinq violations. see 

.40 c.F.R I 122.4l(d) (duty to mitiqate). This requirement is 
· necessary to compel requlatees·who experience an upset event to 

immediately correct the.pro):)lem and not allow the violations to 
continue for an entire day (a day durinq which no additional 
penalties will accrue, if additional .violations are attributable 
to th~ upset event). Conqress certainly did not intend to· 
est&Dlish a limitation on liability that c;rants a requlatee the 
riqht to violate at will, even for a sinqle day. Implyinq such 
an intent on Conqress is contrary to the loqic and purpose of. the· 
Clean water Act and would make a mockery of Conqress•s carefully 
devised requlatory scheme. · 

H. Procedural Requirements 

l. Th• Nature of Sinql• Operational Upset 

The sou provisions create a) a sentencing ·factor, in the 
criminal context, to be considered by the sentencinq judge; and 
b) an equit&Dle factor pertaininq to appropriate relief, in the 
civil (judicial or administrative) context,. to be considered by 
the judge or presidinq officer. As such, the issue of whether an 
sou provision applies is not a matter which should be presented 
to or considered by a jury in a criminal or civil judic~al case, 
and it need not be addressed in a c:harqing document or civil 
complaint. · -

2. Establishing the Elements of sou 
If a respondent or defendant in an administrative, civil or 

criminal enforcement action believes that certain simultaneous 
violations of more than one pollutant parameter were caused by a 
single operational upset, respondent or defendant.is responsible 
'tor asserting this claim. Respondents and defendants are in the 
best position to produce information relating to whether given 
violations resulted from an sou event. A claim of occurrence of 
an sou is relevant to the size of the penalty imposed, not.the 
li~ility o~ an alleqed violator, therefore sou need not be 
raised until the assessment ot the penalty or sentencinq phase of 
the proceeding. 

'?he respondent or defencl&nt, to successfully assert the sou 
limitation on liability, must demonstrate, tbrouqh properly 
siqned, contemporaneous operatinq logs, or other relevant 
evidence,. that: · 

. a>. · · A single operational upse~ occurred; 

b) Th• permittee or violator has taken, in a timely 
fashion, all corrective and/or mitigative 
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· measures where possible or practicable. (See 
section IV (G) above. ) · . 

Where a respondent or de!endant has provided EPA with 
prior notice of a~ sou condition (e.g., in accordance with.the 2~ 
hour notice requirements of 40 C.F.R. l22.4l(l)(6)) p~esumably 
administrative and judicial decision-makers will qive apprapria~e 
weiqht to such prior notice in determininq whether the occurrence 
of an SOU has been ,proved •. 

. . 
3. Burden of Proof.on Respondent/Defendant 

Where a respondent or defendant desires to claim.the 
protection of a statutory exception or exemption, such as sou, it 
is fair, reasonable, and within the Constitutional oue Process 
Clause to require the claimant to come forward with some evidence 
of its applicability, and to require the defendant to bear the 
burden ot proof. Althouq~ the "burden ot persuasion" is not 
often placed on defendants or respondents, particularly in 
criminal cases, it does not offend notions of fundamental 
fairness to place such a burden on defendants in this context, to 
prove "by a preponderance of the evidence" that sou should apply. 
The intormation required to establish the occurrence of an sou 
event is within th• possession and control of the claimant. 
Further, the NPDES regulations already require reportinq of many 
noncompliance incidents. · To require that the Aqency determine 
whether a single operational upset has occurred, and whether the 
prerequisites to its assertion have been met would be quite 
burdensome and would be contrary to th• intent of Conqress that 
enforcement actions should not be bogged down in administrative 
determinations or show~q of fault. ~ A Leqislative History of 
the Clean Water Act ot 1977, 95th Conq., 2d Sass. (1978) at 
464•5. 

. ' 

I. kouritinq Violation• Wb•r• a Sipql• Operatipnal ppset is 
ltriRlVfd 

When an sou r••ulta in th• excaedanca of multiple daily 
maximum pollutant p_arameters; only one violation will be counted 
tor each day that tb• exceedanc• attributable to the sou 
continu .... ·Thua, an SOU that results in three days of 
noncompliance with one or more permit effluent parameters wi;~ be 
counted •• three violations in datermininq the statutory maximum 
penalty. 

Th• countin~ of violations becomes more complicated when, 
for example, a permit contains both daily.maximum effluent 
discharge limits and monthly (or weekly) averaqe discharge 
limits. The violation of a monthly averag~ limitation is counted 
as one day of violation for.each day in th• month, e.q. 30 days 
of violation in a 30 day month. l!A Gpltney o: Smitn:;e1d v. 
Cbesapeake Bay Foundation, 791 F.2d 304, 314-15 (4th C•r. 
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1986), vacated on ·other grounds, .484 u.s. 49 (1987). The 
question. theretore arises about how to count the number of 
vio+ations.where an SOU event causes exceedance of multiple 
monthly averaqes or a combination of daily maximums and monthly. 
averaqes. · ·. 

· In ~ountinq monthly averaqe violations in the sou context, 
EP~ enforcement personnel should a):)i~e by these rules: 

~) If a monthly averaqe limitation·would not have been 
exceeded ~ W the effluent l.imi tation exceeclances caused 
by a specitic SOU event, then that monthly averaqe violation 
merqes with violations of any other pollutant parameter 
exceedances caused by the same sou event. This rule applies· 
to daily maximum parameter exceedances that are caused by . 
the SOU and to each day ot each monthly averaqe parameter 
excaedance that would not have.occurred but for the 
exceedances caused by the SOU event. For example, if 
monthly average parameters for pollutants A and B are 
exceeded durinq the same· month, as a result ot the same sou 
event, and neither parameter would have been exceeded ~ 
~ discharqes resulting from that sou event, then only one 
violation per day will be counted during that entire month 
(assuming no other violations occurred durinq the month). 
Further, if daily maximum viol~tions are also attributable 
to the same SOU event, still only one violation per day is. 
counted for each clay .in the.month: and , 

2) If. the monthly averaqe pollutant parameters in the above 
. example would have been exceeded reaardless of dis·charqes 
caused by an sou event, th• number of violations are counted 
differently because multiple monthly averaqe exceedance' do 
not merqe, and multiple violations per ~Y are still to be 
counted for purposes of calculating th• statutory penalty. 
This is true of bot!S daily maximum parameter exceedances and 
days of monthly avera9a exceedance. For example, it monthly 
avera9e parameters tor pollutants· A and Bare exceeded 
during th• aame month, and these· monthly average exceedances 
would have occurred regardless of any sou event that . 
occurred durin9 that month, two violation• will be counted 
for each day durinq that month. If daily maximum 
exceedancea occur durinq that ~onth and are attributable to 
the sou avant, they do n;,t ilerqe with the corresponding days 
ot monthly_avera9• violation either. · 

For further examples of counting violations on the context 
of an SOU, see Appendices l and 2, below. 
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V. Sl.ngle Operational Cpset ~:e;sus Regµ!atory t;pset: Ho~ the 

Two Concep;s Di::er · · 

Because the_re9Ulatory upset defense and sinqle 
operational upset are similar eoncepts1 it.is helpful to co:pare 
them and to examine the ways in which they substantively and 
procedur•lly differ. Followinq is a eompa~ison of the ~~o 
concepts focusinq on their differences: 

A. The·purpose and effect of single operational upset 
differs from~· purpose-and effect of the requlatory upset 
defense. sou provides that·tPA, in determininq the maximwn 
penalty liability of a requlatee,_ is to count as one violation 
all those violations of multiple pollutant parameters stemminq 
from a single operational upset. The result is that a · 
requlatee•s liability is limited to $25,ooo per day ($10,000 per 
day administratively), reqardless·of the number of pollutant . 
parameters violated. 

Requlatory upset (as defined in E:PA requlations; 40 c.F.R. § 
122.4l(n)) differs in that its successful assertion constitutes a 
complete affirmative defense (rather than a mere limitation on 
total liabili~y) to noncompliance with effluent limitations. 

B. Sinqle ope~ational upset is available as a limitation on 
liability for noncompliance with both technolo9'Y-based and water 
quality-based effluent limitations. This is not true of the . 
requlatory upset.defense, which applies only to Jiolations of 
technolo9'Y-based effluent discharqe limitations. , 

c. Sinql• Operational Upset need not be mentioned in an 
NPOES permit, either federal or state issued, for a violator to 
claim thi• limitation,on liability in a federal enforcement ' 
action tor penalti••· Th• requlatory upset defense, on the 

5 lllt ..._ lfatural Re1;urc;11 Pefense council y.EPA, 859 F.2d 
156 (C.A.D.C. 1988). In this decision the circuit court has 
compelled EPA to conduct further procaedinqs to determine whether 
to extend the upset defense to violations of water~qu.ality based 
effluent limitations. Id., 210. The court explicitly states 
that EPA need not extend th• upset defense to violations of 
water-quality based effluent limitations if it chooses not to do 
·so. Id., 209. While EPA is makinq this dete:mination, the upset 
requ.lationa, a• they apply to violations of technolo9'Y•based 
standards, remain in effect •. Id., 210. 

6 In a state enforcement action, brouqht in accordance with 
a state water protection statute, an upset ~efense will only be 
available if-provided for by state l~w, requlation,·or as.a ~P~ES 
permit provision. Similarly, _the sou limitation on l1ab1l~ty 
does not apply to enforcement actions brought in accordance with 
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contrary, must be expressly included in a state issued permit tc 
be raised as .an affirmative defense in a federal enforcement 
action. This limitation on raising the requlatory upset7defense 
does not apply to· a. holder of a federally issued permit·. · · . 

o. The requlatory upset defense is not available where the 
noncompliance is caused by operational error, improperly desiqned 
or·inadequate treatment facilities, lack of preventative · 
maintenance, o~ careless or improper operation. The upset 
requlation also requires that the incident or event leadinq to 
the exceedances be exceptional and that the resultant 
noncompliance be both unintentional and temporary. 

"upset,• in the context or sinqle operational upset, picks 
up some of these limitations based on the common understandinq of 
the type of event that constitutes an industrial operational . 
upset. 'l'he event must be exceptional or unusual, and it must be 
unintentional and unlcnowinq. FUrther, pollutant parameter 
exceedances caused by failur•·to properly desiqn and failure to 
install adequate treatment facilities can not constitute an soo. 
Unlike the upset defense, in the sou context operator error ·mlX 
'tie the basia of ·an sou claim. See IV.D, infra. . 

E. T~ assert the requlatory upset datensa, .a requlatee must 
qive prior notice to EPA or the state in accordance with 40 
C.F.ll. II l22.4l(n)(3)(iii) and 122.41(1)(6). A requlatee is 11 
required to qive prior notice of the SOU event in order to latt' 
assert the soo limitation on liability. 

I 

F. Respondents and defendants may claim, in the same 
.judicial or administrative action, both requlatory upset and 
sinql• operational upset. If th• upset defense is successfully 
claimed, sinqle operational upset is not applicable to those . 
violations since the respo.ndent or defendant would be absolved of 
liability tor the violations at _issue. 

state law,· unl••• th• state law contains an soo · provision .. 
States may provide for more strict enforcement;· includinq qreater 
penalty liability, than is provided by federal law. 

en th• contrary, the federal qovarmnent, even when it 
enforc.. aC)ainst violations ot stat• issued NPDES permits, must 
allow an sou claim because th• federal qovernmant always sues 
under th• Clean water Act wh.ic:h contains th• so~ provision. 

7 .bJl :Marathon oil y. EPA, 564 r.2d 1253·' (9th Cir. 1977): 
but see U.S. v. BP Oil. Inc., No. 86-0792 (E.D.Pa. July 27, 
i988) (order qrantinq. qovermnent' • motion for partial swmnary 
jud;ment) ("Absent incorporation ••• of th• upset defense [in~o 
either an EPA ·or state issued· NPDES permit], the defense is 
unavailable to defendant") • 
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VIII. Cqnclusion 

Sinqle Operational Upset operates to limit.the statutory 
liability of Clean Water Ac:t requlatees under a strictly defined 
set ot.c~rcumstances. If a requlatee•s usually well functioninq 
process is somehow "upset" resultinq in exceedances of multiple 
pollutant parameters, the statutory liability for those. . . 
exceedances will be calculated as if only one pollutant parameter 
had been exceeded. The "upset" must be an extraordinary event, 
not routine or-it any way usual, it must· not have been an 
intended result of the requlatae•s a~ion or inaction; and it 
must not be attributable to inadequate treatment facilities or 
faulty desiqn of those facilities. 

Th• requlatee who chooses to assert sou in order to limit 
his potential CWA liability has the burden of raisinq this claim. 
In so doinq, the· requlatee must demonstrate that he/she.took 
timely corrective and/or mitigative measures if possible or 
practicable to limit the environmental effect of the.sou event. 

IX. Effect of Gµidanee 

This quidance establishes the·Aqency•s authoritative 
interpretation of the Sinqle Operational Opset provisions set 
forth in the water Quality Act of 1987. It is primarily intended· 
for the use of government personnel. It is not intended, and 
cannot be relied upon, to create any riqhts, substantive or 
procedural, enforceable by any party in litigation with the 
United States. The Aqency reserves the riqht to chanqe this 
quidance at any time without ;ublic notice. 

In addition, tha Agency's application ot this quidance in 
formulating an appropriate Clean water Act penalty, done in 
anticipation of litiqation, is likely to ba ~xempt from 
disclosure under.th• Freedom of Information Act. As a matter ct 
pul:>l·ic interest, th• Aqency may release this information in some 
cases. 

x. Contact 

For further intonation, please contact Daniel Palmer, 
Attornay/Adviaor in the Ottica of Enforcement and Compliance 
Monitorinq - Water Division (FTS 382-2849). 

-.,,,.-., ·. 
-·'-.-
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APPENDIX I · 

EXAMf!.ES OF TIU: APPLICAIION OF SINGLE OPERATXOHAL ypsgT: 
CAI.CU!.ATING P£NALTIE;S · . 

~metal finisher encounters an operational.problem--a 
chelatinq aqent is released to the wastewater in excess of 
enforceable effluent limitations. The release of the pollutants 
was an exceptional and unintended event and was not attributable· 
to faulty desiqn or inadequate treatment facilities, and the 
violator took timely corrective action.. consequently, the 
violator in this case may claim sou to limit his liability. 
Because the wastewater contains siqnif icant concentrations of 
chelated chromium, copper, and nickel, effluent parameters for 
all three pollutants are violated. These violations continue 'tcr 
J days. Assume that EPA is seekinq c~vil penalties at $25,000 
per day for ea~ violation. 

A. paily Kaximum Violations 

No sou Lpnitation on Liability 
' ' . 

The al>ove example displays 3 violations (one for each 
pollutant parameter violated), each violation continuinq for 3 
days. The statutory maximwa penalty is calculated by multiplyinq 
3 violations x 3 days x $25,000 per day for each violation--for a 
total of $225,000. · · · 

sou Limitation on Liability 

Where the SOU limitation on liability applies, the three 
pollutant parameter violations are counted as· one violation for 
purposes ot calculating statutory penalties. This. would not 
impact "per day" penalties. ·'the statutory maxi.mum penalty in 
this context is therefore calculated by multiplying 1 violation 
(due to·the aingle operational upset) x 3 days x $25,ooo per day 
tor eac:h violation--• total of $75,ooo. 

B. Montblv Aytraqt Violations 

~ In addition to th• d~ily maximum violations, monthly averaqe 
violationa uy alao be counted. Assume th• exceedances 
attributable to th• sou also ·resulted·in the violation of the 
monthly averaq• discharge limitation for .each of the three 
pollutants. 

No SOU Limitation on Liability 
' ' 

· Where no sou is involved, th• penalty for monthly 
average violations is calculated l:>y multiplying the number of 
parameters violated (3) x 30 days per month x $25,000 per day--a 
total ot $2,250,000. To this numl:>er is added the penalty · 
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calculated tor the daily maximum violations ($225,000), for a 
qrand total of $2,475,000. ' 

Sinqlt Operat;onal Upset Limitation 

Appll6ation of soo to limit liability tor monthly·averaqe 
violations turns on the question of whether·the monthly averaqe 
pollutant parameter would ~ have been violated ~ ~ the · 
daily maximum exceedances that resulted from the sou.event. If 
all of the monthly averaqe parameters would ~ have been 
violated~ ~·the exceadances resultinq from the sou event, 
then only one violation is counted for each day durinq the month 
that the monthly averaqes were violated, e.q~ 30 days x l 
violation/day x $25,000/violation • $750,000 penalty •. Theda:· 
maximum violations that resulted from the soo are not counted 
separately. · 

If th~ monthly averaqe pollutant parameter'excaadances would 
have occurred reqardless of the sou event, then.the violations of 
the monthly averaqe parameters ~o not merqe. Rather than 
countinq'one violation per day for each day in the month for the 
monthly.averaqe excaadancea, three violations are counted. The 

· penalty tor the daily maximum parameter exceedances, still 
limited by the sou, is added to the penalty calculated for the 
monthly avaraqa violations. 'l'herafo're, in this example, the 
statutory maximum penal~y equals 30 days x 3 monthly average 
violations/day x $25,000/violation + 3 days x l daily maximum 
violation/day x $25,ooo, for a total penalty of $2,325,ooo. 

· c. Chanqes in parameters violated 

· Modity the example by havinq the "sinqle operational upset" 
cause the followinq: one chromium violation on day l, one 
chromiWll _and one copper ·violation· on day 2, and one nickel 
violation on day 3, as well as a .violation of the monthly averaqe 
tor chromium. 

No Single 9Re;ational Upset Limitation on Liability 

To calculate this penalty, the penalties for daily maximum 
and averaqe violations for each parameter are added toqether. For 
chromiwa there is l daily maximum violation x two days x $25,000 
per day for each violation--• total of $50,000. In addition, for 
chroili1Dl there i• l.monthly averac;e violation x 30 days x $25,000 
par day for each violation--• total of $750,ooo. For copper there 
is 1daily11&xillwl violation x 1 day.x $25,000 per violation for 
each day--a ,·total of $25, ooo. Likewise, for nickel there is 1 
daily 11&ximum violation x 1 day x $25,000 per violation tor each 
day--a total of $25', ooo. This res~ts in a qrand total of 
$850,000. 

Si9qle 'operatignal Upset Limitation 
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Again, the calculation of the penalty where an sou is 
.involved depends on whether the monthly average violation would nz have l:leen violated ~ ,m the exceedance attributal:ile to tne 
soo event• If this violation would not.have occurred but for the 
sou .related exceedancas, all of the days .of daily maximum 
exceedance merqe with the clays ot monthly average exceedance, 
therefore the penalty is equal to 30 days x l violation per day x 
$25,000, for a penalty ot $750,000.. · 

If the monthly average violation would have occurred 
regardless ot the .soo related exceed~nce, then the days ot daily 
maximum exceedances do ~ merge with th• days ot monthly averaqe 
exceedance. In this. ex~ple, the· penalty, in this instance, is · 
computed by adding to the 30 days ot monthly average violation 
the three daily maximum violations (the two violations on day two 
counted as one due to the sou limitation) for a total penalty of 
$750,000 + .$75,000 • $825,000. 

D. Violations not Associated With a Siriqle Operational 
Upset 

Assume that an.SOU occurs resulting in violations as 
described in part A, above. In addition to the violations 
described Gove, on day·2 the cyanide treatment system tails, due 
to soma cause other than a single operational upset, resultinq in 
a one day violation of the cyanide limit. 

'. 
In this situation, th• cyanide exceedance would not merge 

with any other exceadance, either daily maximum or monthly 
average, .and would be counted aa an additional $25,ooo to be 
added to th• penalty. 
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APPENDIX 2 

More Examples of Calcµlatinq Penalties in the Context of a 
Single Operational ypset 

consider th• followinq scenar~o:' durinq a sinqle month, 
Requla~•• X, who owns and operates Facility x, and who possesses 
an ~DES permit requlatin; discharqes from Facility x,· 
experiences five separate and distinct sou events. These events 
occur on days 1-2, 10, 17, 23,and 29. The soo events cause all 
of the permit effluent limitation exceedances that take place 
during this month. All the procedural preconditions for claimin9 
sou have been satisfied includinq efforts to mitiqa~e •. 

Requlatee X's NPDES permit. controls discharqes for two 
pollutants, but establishes two. parameters for each pollutant, a 
daily maximwa and a month~y averaqe. The samplinq for pollutant. 
A is taken daily, but for pollutant B samples are taken weekly. 

on day l, sou Event I causes two days of violation of 
the daily maximum effluent limitation for pollutant A, but not 
pollutants.· (Pollutant B was sampled on these days. The 
quantity ot the discharqe on both days was 77 lbs/day). Although 
Requlatee X takes all feasible mitiqativa atepa th• violation 
·continues tor two days. On each ot th••• days the daily maximum 
limitation for pollutant A ia violated. on day one the 
concentration ·of the discharqe is 40 mq/1; on day two it is 35 
mq/l. These violations are ao severe that; at month'• end, 
averaqinq the 30 pollutant A samples taken durinq the month, it 
is determined that the monthly average would not have been . 

·exceeded BOT FOR these two days of exceedance, caused by this soo 
event. · 

It is also determined at month's end that the monthly 
average limit for pollutant B has been exceeded but, in this 
case, the monthly avaraqe would·hava been exceeded reqardlesa of 
the excaadanc•• caused by the SOU event that occurred on days one 
and two • 

. on· day 10, sou Event II cause• a violation of the daily 
maxbnm .affluent. liaitation tor pollutant B (_105 lbs/day) • This 
is known.because a •ample was taJcan on this day. At month's end, 

. it.i• detemined that the monthly average limitation for 
·pollutant I would not have bean.axceadacl but for th• exceedance 
of Pollutant B caused ):)y this sou event. 

on day 11, sou Event III occurs •. It does not cause an 
exceedance of either the daily maximum or monthly average 
limitations tor pollutant A. It is unknown whether the daily 
maximum or mcnthly avaraqe limitations for .pollutant B are. 
exceeded ~ecausa no sample of Pollutant B was taken on this day. 

on.day 23, soo Event IV causes violations of th• daily 
maxi.mum limitations for bothpollutants A (S.O mq/l) and B (115 
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lbs/day), both ot which were sampled. At month's· end it is· 
determined that th• monthly .averaqes for both of th•s• polluta 
would not have been violated but tor .the exceedances caused by 
this sou event. · 

on day 29, sou Event v occurs. It does not cause a 
violatio~ ot·the daily maximum effluent limitation tor either 
pollutant A or B but th• levels of the pollutants exceed th• 
monthly averaqe limitation.· As determined at month's end, the 
monthly avaraqe limitation for Pollutant A would have been 
violated reqardlesa of this exceedance, as a result of the 
exceedances caused by sou e.vent I. 'rh• monthly averaqe 
limitation for Pollutant B waa exceeded by an amount such that 
th• averaqe.for the month would not have been violat•d but :or 
this discharqe. · · 

SQtl·Ev•= ~ Pgllutant LimitrpailyJMthlv> DisChorge Level 

I l A 2.011:5 =111 40 •CJ/l 
' 2 A . 2.'0/l.5 aq/l 35 •CJ/l 

1 B · 100/15 ]J)a/day 77 lbs/day 
2 B 100/75 ]J)s/day 77 ]J)a/day 

10 A 2.0/1.5 •CJ/1 1.2 •CJ/l 
10 B 100/75 lbs/day 105 lbs/day 

II 

III 17 A 2.·011.5 •CJ/l l.O.mg/l 

IV 

v 

17 B 100/75 ]J)s/day NOT SAM1 

23 A 2.0/1.5 •CJ/1 s.o mg/l 
23 I 100/75 lba/day 115 lbs/day 

29 A 2.0/1.5 acJ/l 1.6 •CJ/1 
29 • 100/75 lba/day : 98 lba/day. 

cquniinq t;h• yipl11jipp• 

·sou Event ±s .fte only pollutant·paraUter violated i• tor 
Pollu~ &.· 'l'bererore, there i• on• daily m•xi11m11 violation on 
each of days ant and two. In addition, th• monthly averaqa for 
Pollu~ A i• exceeded and would not hav• been exceeded but tor 
the di•c:barCJ•• related.to sou event I. In this caae, for 
Pollutant A, th• monthly av1rac:r• violation on days one and two 

·merqe with.the d.aily maximum violation on those two daya. 'rh• 
total number of day• of violation o.f Pollutant A, for both th• 
daily aaximull and monthly average violations, 1• 30. 

. . Th• ··daily maximum li.Jlitatioz:i. tor Pollutant I ia NOT .violated 
· ·on either d.•Y that sou Evant I is onc:roinq. Further, the monthly 
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averaqe violation for Pollutant 8 would have been violated 
reqardl••• of the violations attributable to soo Evant I. 
Consequently, th••• days of monthly averaqe violation 4o not 
merqe wi~ th• days of violation of Pollutant A. · 

sou .EVent I?: Th• daily maximum and monthly averaqe parameters 
to~ Pollutant B are violated as a result of this soo event. The 
monthly averaqe parameter tor Pollutant B would not· have been 
~:olated BOT FOR the exceedance caused by soo Event II. 
Therefore, the.daily maximum violation on day 10 (the date of sou 
Event II) and the day of monthl·Y averaqe violation for this date 
merqe, leavinq a qrand total of 30-days of violation attributable 
to sou event II. These days of monthly averaqe violation J:lo not 
merqe with th• days of monthly average violation of Pollutant A, 
caused by SOU Event l, because th• axceedances were caus.ed by 
dittarent sou events. · 

SOU·Event III: 'l'he only issue presented by SOU Event III is what 
affect, it any, does an SOU avant whose can,aquencas are unknown, 
have on th• determination of which pollutant parameter 
exceadanc•• marqe. . Th• answer is that without samplinq data~ a 
regulate• will not be &bl• to limit its liability based on th• 
occurrence of an sou event~ 

sou Ev•.nt IV: Th• daily maximum and monthly. averaqe parameters 
tor both Pollutant• A and B are exceeded. Both monthly averages 
would not have been exceeded but for thi• sou Event. As a 
result,.all of these violations merqe, for a total of 30 days of 
violation attributable to this sou event. (Of course, th• 
qreat••t nWaber of days of monthly average violation that may 
occur in a given month is •qu&l to the number of days in th• 
month. 'l'herefoz-a; a• i• the ca•• here, because th• monthly 
average va• already detarained to have been violated for both 
pollutant8, no additional day• of monthly average violation 
ac:b1ally accrue, &lthou;b one aore day of daily average violation 
ia tallied for thia Jlontb. · · · 

sou zvant vs na diachaq•• ~used by sou Even~ v result in 
axcefed•nc:a of the untbly average paraaeten for· Pollutants A and 
a. A8 dM:anined at month'• end, th• monthly average parameter 
lfor Pol111tant A voul~ have been violated regardl••• of th• 
exceedanae cauaed by this SOQ event. 'l'h• monthly average 
paraaetar for Pollutant B would not have been violated BOT FOR 
the exceeclanc• cauaad by sou·Event v. consequently, no days of 

.violation for pollutant A and B merqe as a result of sou Event v. 
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APPENDIX 3 

COMPARISON or THE S!NGI.E: OPEBATIOJ!AL YPSET LIM!TA?IOH 
ON LIABILITX AN; THE BEGtl!ATORX UPSET QEFENSE 

SI!fGLI OPEBAT!QNAL UPSET 
PEfENSE 

.EFFECT: ·.In calculation of 
penalty lia))ility, certain 

·violations are counted as 
one violation~ 

Available by statute, no permit 
permit provision necessary 
in either state or federally 
issued . P•rmi t.· 

Available where violations are 
violations 

of either water quality or 
technology-based •f tluent 
limitations. 

Proper pollution controls aU.t 
be in place (includinq proper 
deaiqn and adequate treatment). 

Available where permit limita
tions are baaed on water 
quality standard•. · · 

Prior notice not an explicit 
requir-ent ot proof. 

Incident awat be exceptional 
and unintentional (unJmovinf) , .. 
l:nlt not necuaarlly unavoidUle. 

condition ...t be taporuy Ci·•· 
naceaeity to uu taaly 
con~• ud/OZ"Utiqativa 
. ..uana Vbera poaaU,le or 
practioal) • · 

Lack ot preventative maintenance 
may·not ~th• basis for a 
claia ot sou. 

Onl••• "knowinq• or •intentional•, 
contributinq operator error and 
careless or improper operation 
may b• th• cause ot a sinqle 
operational upset. 

BEc;pµTOBX tzESC 

EFFECT: Certain exceedances 
n9t considered to be · 
violations. 

Must be present •• provision 
. in state issued pe:mit. 

Available only where 

are of tec:hnoloqy-bas·ad 
affluent limitations. 

Hot available where pe:mit, 
limitations are based c 
water quality standards. 

Prior notice is explicitly 
required. 

Incident awat be excep
tional, unintentional, 
an4 unavoidUle. 

·-· 
same. 

contril::lutinq operator error, 
and car•l••• or improper 
operation may ~ be a 
cause of a ainqle 
operational upset. 
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Regional.counsel and the Environmental ~forcement Section of"the 
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. . 

Please direct any questions with respect to this Guidance to 
my Special Assistant Linda Breggin. She can.be reached at ~ 
(202) 260-4931. . . 

Attac:hme~t 

cc: John Cruden 
Boward Corcor_an 



GUJ:OANCE ON SECTION 1 OF THE CIVIL ;rtJSTICE REFORM 
EXECUTIVE ORDER NO. 12778 

. The following is the Office of Enforcement's (OE) Guidance 
on the.implementation.of Section lot the Civil' Justice Reform 
Executive Order ("Executive Order") entitled •·Guidelines to 
Promote Just and Efficient Government Civil Litigation." Only 
those subsections: of Section l·that impact on the procedures to 
be followed in·processing cases and case referrals in a~fi.rmative. 
Environmental Protection Agency (EPA) enf Qrcement cases handled 
by OE and the·Offices of Regional.Counsel are addressed in th-is 
Guidance. This Guidance-does not govern adiilinistrative actions· 
which are covered by Section 3 of ,the Executive Oraer. This OE 
Guidance on section 1 of the Executive Order should be used as a 
supplement to the Guidance issued by the Department of Justice 
(DOJ). 1 · . 

I. Section lCal: Pre.;.filinqNotice of a Complaint 

Section 1·(a') ·requires that prior to the 'filing of a .. 
·complaint either litigation ·counsel2 or the referring agency must 
make a ".reasonable effort~ to notify the disputants about the 
nature of the dispute and attempt to achieve settlement. : 

. DOJ's Guidance provides that if pre-filing settl~ent 
efforts by government counsel· require information in the 
possession of ·proposed de·f endants, litigating counsel .or client 
agency counsel .may request such information from defendants as a 
condition to ·settlement efforts. 3 If ·proposed defendants refuse 
or fail to provide such information upon request within a 
reasonable time,. counsel shall have no further oblig.ation to 
attempt to settl~ the case prior to filing.·. 

1 . See DOJ Memorandum of Guidance on Implementation of the 
Litigation Reforms of Executive Order No. ·12778. ·58 Fed. Reg •. 
6,0~5 (Ja.n. 25, 1993). 

2 For purposes of this Guidance,. it is assumed that 
Agency attorneys do· not serve as litigation·counsel except in 

·cases that· are part of the Pilot Program. OE may issue 
additional guidance on the Executive Order in the event that an 
Agency attorney becomes· litigation counsel due to DOJ's failure 
to file a complaint within a-reasonable time, as set out in 
Section· 9 of the Memorandum f?.f Understanding Between DOJ and EPA. 

J OE ·encourages its attorneys to request inf9rmation 
reqardinq a defendant's ability to pay in appropriate· cases. 



As described below .in further detail, OE encouraqes Reqional 
counsel to provide notice and attempt to achieve settlement with . 

. proposed· c;lefendants. In the even~, . however, ·that notice is not 
qiven prier to referral, DOJ' .will provide the notice ·and make the 
attempt to. achieve settlement.·. . . 

The procedures ·outlined b.elow should be followed by OE 
Headquarters and Reqional attorneys (herein ref erJ:"ed to 
·collectively as "attorneys") in implementinq section i (a) of the. · 
Executive order. · · 

.Exceptions to Notice Requirements:· 

Attorneys should ensure that the exceptions to the pre
f ilinq notice requirements, which are set out in 
section 7(b) of the Executive· Order, do not apply •. A 
check list is attached hereto which contains the six 
circ~stances Under.which pre-filiriq notice is not: 
required. This check list should be used in each .case 
be£ore providinq.notice to a proposed defendant, and 
should be maintained in the case file. In brief, the 
circumstances· under which riotice is .not require·d are as 
follows: · · 

1. In ~ctions to seize or forfeit'assets subject.to 
forfeiture or in actions to seize property; 

. . . . . 

2. in bankruptcy, insolvency, conservatorship, 
receivership,· .or liquidaticm proceedinqs; · 

J. ·in actions in which the·assets that are the 
subject of the actio.n or the assets that would 
satisfy the judqment are subject to fliqht; 
dissipation, or destruction; 

4. in actions in which'the defendant is subject 
.to· fl~qht; 

s~ in actions.in which "exiqent circumstances make 
,providinq such notice impracticable or such notice 
would otherwise defeat the.purpose of the 
litiqation, such as in actions seekinq temporary 
restraininq orders or preliminary injunctive 
relief"; 

6. '· "in those limited classes of cases .where the 
Att~rney General determines that.providing such 
notic.e would defeat the purpose Of the· 
1itigation." 

- 2 -



B. Pre-referral Negotiation '("PRN") Policies 

The.Agency has issued two PRN policies. See Memorandum 
from James M. Strock and Don R. Clay on Pre-Referral 
Negotiation Procedures for superfund Enforcement Cases 
dated October 12, 1990; Memorandum from Thomas L. · 

·Adams, Jr. entitled "Process for conducting Pre
Referral Settlement Nego~iations on Civil Judicial . 
Enforcement cases" (memo transmits Agreement between 
EPA and.DOJ on the Process·for Conducting Pre-Referral 
Settlement Negotiation) dated April i3, 1988. 

. . 
1. In order to satisfy the notice requirements of~ the 

Executive Order, Regional· Counsel may opt to 
follow existing PRN policies. The time frames set 
out in the PRN Policies should be striCtly· 
followed. The pre-filing notice.and'settlement 
requirements of the Executive Order are met when 
PRN is pursued but fails ·to.result in the' 
settlement of a case~ 

2. In the alternative, the streamlined notice 
procedures outlined in Section D below may ·be 
followed in.routine .cases~ in order to comply with 
the pre~f iling notice and settlement requirements 
cf Section 1 (a)· of the Exe cu ti ve order. 

.. . - . 

a. .However, PRN procedures must be followed, 
rath.er than the streamlined procedure, if the 
PRN. Policies provide that formal PRN is· 
mandatory. See,. JL.St:.., .October 12, 1990 
Policy-("procedures are hereby required for 
all. judicial settlements providing for 
privately-financed remedial activities"). 

c. Statutorily Required Notice.· 

For those .cases that are governed by a law or 
regulation that contains requirements with respect to 
.notice or settlement negotiations, attorneys should 
adhere to the proced~res set out in the governing 

. statutory or regulatory provisions. See, JL.St:.., Section 
122(e) of CERCLA,. 42 u.s.c.· s 9622(e) •4 

' In those cases in which the governing statute requ'ires 
that the State be named as a part;y even though the State is not 
the.real party in interest, notice does not need to be qiven·to 
the State because the.State lacks the authority to settle the 

. case. ~' §.:.SL..·, Section. 309 (~) of .the Clean Water Act, 33 
u.s.t .. § 1319(e). 

- 3 -



D. Notice Proc;:edures. 

The following notice pr~cedures·should be followed in 
those routine cases5 in which the. Regional Counsel has 
determined that PRN procedures will not.be followed ClJ'.ld 
that there are no applicable statutory notice 
provisions. 

l. ·oE recommends, in the int~rest .of expediting.the 
filinq of enforcemen.t cases, that Reqional Counsel 

'provide notice and attempt to reach settlement 
with·potential d~fendants. 6 ·If a Regional· counsel 
elects to provide.the requisite notice, .notice . 
should be provided as soon as.possible. Case~ 
should riot be ref erred to DOJ until notice and the 
attempt to achieve settlement have been completed •. 
If a Regional counsel defers to DOJ'and does not 
provide notice prior to the time of referral, the · 
Agency's intere$ts will be best served if notice 
is qiven by DOJ as expeditiously as practicable 
after referral,· and in a time frame consistent 
with the Memorandum of Unde~standing between EPA. 
and·DOJ. 

2.. In p~oviding notice, Regional C~unsel should 
inform the proposed defendant that it must advise 
EPA in writing within 14 days that it desires to 
enter into ~·settlement and the precise terms of 
its offer. See attached model notice letter. In 
the event that the proposed defendant does not 
avail its.elf of .this opportuni~y, the case :must be 
referred to DOJ. · · · 

3. As early as possible· in the negotiation process, 
potential defendants should be presented with a 
draft consent decree which conforms to all 
applicable national standards and qUidance, ~d 
which sets·out the terms of a settlement. OE will 
develop, in consultation with Reqional and Proqrain 
offices, model· consent decrees which shoul~ be · 

• 
5 Routine case are ·those cases which: .1)· raise no issues 

of first impression; 2) are. singl·e media cases; 3) seek penalties 
where the statutory maximum is under $1 million; 4) can be 
referred directly to DOJ rather than through Headqua~ers. See 
GM-69; "Expansion of Direct Referral of Cases to the·Depart:ment 
of Justice," January 14, 1988. · · 

' ' ' . 
6 . In order to expedite coordinated· filing, OE .. stronqly 

encourages the Regional counsel to provide notice in cases that 
are pa~t· of cluster filings or initiatives. 

- ~ -



4. 

. 6. 

7. 

8. 

used to the extent·possible. Consent.decree terms 
not previously approved by EPA and DOJ should be 
approved by Enforcement counsel, in consultation 
with the appropriate Assistant Section Chief at 
DOJ. . 

OE.will. respond to Regional requests for·approval 
of bottom line ·penalty .amounts and settlement. 
positions within 35 calendar. days of receiving :the 
requests. Regional requests should include a full 
descript_ion of the defendant, violations, evidence 
·relied upon·, law, injunctive relief, an~ ~conomic 
bene~it and qravity·penalty a·nalyses •.. A copy . 
should also be forwarded to the appropriate·. 
Assistant Section Chief at DOJ. 

Regional counsel or Enforcement counsel should 
make telephonic contact with the appropriate 
Assistant Section Chief at DOJ,·in· an effort to 
se_ek informal -concurrence on the Agency's· proposed 
s.ettlement positions. DOJ non-concurrence should 
be promptly reported to OE for final. resolution. 

If a settlement i.n principle is ·reached within 30 
·days of the first meeting with the potential 
defendant, the Regional Coun.sel may qrant the 
litigation team an additional 45 days. within which. 
to reach agreement on the. final ~erms of the ' . 
Consent Decree.. If necessary, Regional Counsel . 
may extend, with the concurrence of.the Director 
of Civil Enforcement, the settlement period for up 
to 30 additional days. Agreements in principle 
should be promptly reported to DOJ. · · 

If a final settlement is not reached within the 
designated time period, the case must be ref erred 
to DOJ. All settlements are subject to approval . 
of the Assistant -Administrator for Enforcement 
and/or the Assistant Attorney General for the 
Environment and Natural Resources Division at DOJ, 
per the'applicable settlement· delegations. 
Complaints should be filed as expeditiously as 
possible after pre-filing negotiations with 
proposed defendants have failed, and in a.time 
frame -cons.istent with the Memorandum of 
Understanding between EPA and DOJ. 

If a case is referred to poJ, the following 
information regarding compliance with the 
Executive Order must be p'rovided in the litigation 
report:· 

-- s· -



.. 

a. Specific considerations·that·make it 
.unreasonable or unnecessary under the· 
Executive Order to. engage in pre-filing 
negotiations; · 

• • I I• 

b. Documentation· of any attempts to provide 
notice and achieve settlement, including 
copies Of th~ notice .letters, and the terms 
of ·any settl~ent offers;.· 

. . 

· · c.. · Descriptions of any consuitations with, or 
concurrences from, OE_or DOJ regarding 

· proposed settlement positions; 

d. The Agency's specific recommen~ations for 
injunctive, monetary (including economic 
benefit of non-compliance), or other relief 
"and a statement of the Agency 1·s minimum . 
settlemen~ requirements (including pollution 
prevention, audit or other. "SEP-tri>e", 
relief), based on the information available 
at the·time of referral. 

II. Section 1 Cbl :. Settlement Conferences . 

·section l(b) requires litigation counsel to evaluate 
settlement possibilities and make reasonable efforts to reach 
settlement throughout litigation. In order to assi~t DOJ in 
cQmplying with the Executiye Order .and to expedite filing and 
resolution of civil complaints, attorneys should coordinate 
through the appropriate management structure,· including through 
the Regional Counsel and the appropriate OE Enforcement Counsel, 
to develop initial settlement·positions, as well as to provide 
periodic updates to DOJ on the Agency's settlement positions. 
r;rhes~ upd_at~s should set out the Agency~ s desired relief and 
m.inimum settlement requirements. · · · . · . . . 

III. Section 1 Ccl: Alternative Methods of Resolving the Dfspu.te 
.in Litigation· 

Section l(c) provides that in situations in which the use 
of an alternative dispute resolution (ADR) technique may 
contribute to-the prompt, fair and efficie~t resolution of. a 
dispute, litigation counsel, in con:sultatio.n with the referring 
agency, .should suggest the use of an appropriate ADR technique.to 
private parties. Section l(c) does not apply to any action to 
seize or forf.eit assets ~ubject to 'forfeiture, or ·to any debt 
collect~on·cases (including any action for civil penalties and 
taxes) involving an am~unt in contr~versy less than.$100,000. In 
addition, ~lthouqh authorizing the use of arbitral techniques, 
the Executive Order prohibits the use of binding arbitration or 
any other equivalent ADR technique. 



. In· order to comply. with this requirement, attorneys should. · .. 
. include ~n the litigation reports that ac;company all referrals ;to 
DOJ.the.following information: 

1) Identification of .. any ADR' technique(s) ·that have been 
used or proposed by the Agency or propo$ed def e~dants 
to_ attempt resolution of the dispute prior ·.to referral; 

. . 
2) ·.Description of ~e st:atus of any ADR used; 

·3) · An identification of· ADR technique(s),. if any, that the· 
Agency believes may be useful in attempting to resolve . 
the 'dispute either before or after the filing of a · 
complaint •. ·See ~inal Guidance on Use of Alternative 
Dispute Resolution Techniques in Enforcement Actions 
(August 14, 1987); Arbi~ration Procedures for Small 
Superfund Cost Recovery Claims (54 Fed. Reg. 23,174 

.. (1989)); and related policy statements. 
' . 

IV~. Section lfdl Cll: Disclosure of Core Information· 

Section 1 (d) (1). requires litigation. cpun~el, under certain · 
circumstances, to· make reasonable efforts to arrange with other 
parti.es ·for a mutual exchange of . a disclosure. state_ment 
containing core information relevant to the dispute. Core 
information is defined as "the names and addresses of people· .. 
having information that is relevant to the proffered claims and 

·defenses, and the location of .documents most relevant to the 
case. 9 Core information should not be disclosed in cases while a 
dispositive motion is pending. In additi~n, Section l(d) does 
not apply·to· any action to se~ze. or. forfeit assets. subject to 
forfeiture, or .to any debt collection cases (includ_ing any action 
for civil penalties and taxes) involving an amount in controversy 
less thari $100,000. DOJ's Guidance explains that litigation 
counsel "should emphasize that the· government is willing to be 
bound to exchange core information as.defined in the section if, 
i;l.nd only . if, . ·other p~rties agree. to · disclose the same core. · 

.information and the court adopts the agreement as a stipulated 
order.• · · · 

DOJ' s· Guidance· provides that referrals· .to DOJ from the · 
Agency.should include. core information. The identification of 
the-location of the documents should be specific enough to enable 
litigation· counsel to locate and retrieve the·documents, and 
should specify the name, ·bl.lsiness address and telephone number of 
the custodians· .of. the documents. The. ident~f ic_ation of people 
having information that is relevant to the claims· and defenses 
should include, if possible, last-known telephone numbers. The 
Guidance provides that "[l]itigation counsel is entitled to rely 
in good faith on the·representations of agency counsel-as to the 
existence, extent, and l'ocat~on of core information." 
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DOJ's Guidance .further. states-that in.those cases in which 
the scope of judicial review is limited to the·agency 1 s· 
administrative record, it is sufficient to provide the. location 
·of the administrative record and afford defendants access -to· the 
recQrd. ~' ~' ·section 113 (j) of ·CERCLA, 42 ·u.s.c. S 9613 (j) 

.. (judicial review of .remedy decision limited to the administrative 
record compiled by EPA). · · 

. · The Executive Order .and DOJ · Guidance conf.irm the 
reqliirements of the· Agency's.Model Litig~tion'Report which 
already requires attorneys to include core ·inf ol;"Jllation in every 
litigation report •. See Model Litigation Report SS 12e a~d 12f • 

. v. .section 1fdl <2l: Review of Proposed Document Reauests 

· Sec~ion l(d)(2) .requires agencies that serve as litigation 
counsel to establish a coordinated procedure for the conduct and 
review of document discovery in .federal civil judicial· 
litigation •. The Executive Order requires that.the procedure 
include review by a senior lawyer prior to service or f ilinq of 

.. the request to determine "that the request is not cumulative·or· 
duplicative, unreas.onable, oppressive, unduly burdensome or· 
expensive, taking into account the requirements of the· 
·litigation, the amount in contrpversy, the importance ·of the 
issues at stake .in the litigation, and whether the documents ·can · 
be obtained from some other source that·is more convenient, less 
burdensome or less expensive." · 

In order to meet the requirements of Section l(d)(2) of the 
·Executive Order, litigation reports ·that· accompany· civil ·judicial 
referrals to DOJ'. should include a list of the documents, or the 
categories of documents, that are relevant to the case and.that . 
are in EPA's possession. In addition, a.ttorneys _should assist ' 
DOJ, _if requested, in reviewing proposed document requests to 
verify that the documents sought. from the opposing parties· are 
not available . from . EPA or. another conveni·ent source. 

. . 
VI. Section lCel: EXpert Witnesses 

Section ,1 (e) requires that litigation counsel refrain from 
presenting expert testimony from eXperts who base their . 
conclus·ions ·on explanatory theories that are -not 'widely accepted. 
"Widely accepted" theories are defined as those -theories that are 
"propounded· by at least a substantial minority of tb:e experts. in . 
the relevant field~" Section l(e) further requires t)iat 
litigation counsel present testimony "only from· those experts 

· whos·e knowledge, background, research, or other expertise. lies in 
the particular field about which they a~e testifying .• " Section". 
l(e) also provides for the mutual disclosur-e of information 
regarding experts that the parties expec:t to call as expert 
witnesses at trial. Finally, ~eceion l:(e) bans the use of 
con-tingency fees for expert witnesses. · 

- a -

,-



. _,, -~· -. . . . .. ~· - .,._ ·.• --' - - __ .,.. ___ _ 

DOJ's Guidance clarifies that expert testim.ony.'on newly 
emerging issues is permissible. It- ii:! only the theox:y relied 
~ by the expert that must be widely ·accepted, rather than the 
conclusion reache~ by the expert. Accordingly, the Guidance 
expla'ins: "litigati~n.counsel may offer expert testimony that 

. uses a widely accepted explanatory theory to support a conclusion 
in a novel area, based on the qualifiCB:tions of the expert to 
testify on that issue,.the extent of peer acceptance or 
recognition of the expert's past work in the field, particularly· 
of any work th~t is related to the issue on which the testimony 
is to be offered, and any other available indicia of the 
reliability of th~ proffered.testimony.• , 

The litigation.reports accompanying all case referrals ·to 
DOJ that involve expert_ testimony on behalf of the.government, or 
for which EPA recommends an expert for the.pending litigation, . 
should include the following info:r;mation to the extent that it is 

. available at the time of referral: 

1) 

2) 

a description of th.e general and specific· . 
qualifications of any expert who is expected to 
testify; · 

if an expert has been retained, the re+ation of the 
~xpert's particular field of expertis~ to the issues on 
which his or her· testimony will be offered;' · 

3) · if an expert has been retained, a statement noting the· 
degree· of acceptance of the theories on which the 
expert is expected. to rely among experts iri the 
relevant .field (i.e. whether.the ~xpert's- theories are 
"widely _accep~ed"); · · 

4) ·if; an expert has been retained; a statement clarifying 
· whether the expert's expected testimony will involve 
~ny new or controversial theories, or unsettled issues 
of .science, ·engineering, or· other disciplines, . 
inciuding but not limited to unsettled issues regarding 
risk assessment, innovative technology, or economic 
analysis; 

S) if an expert has been retained, citations to relevant 
literature and studies, or peer review analysis, . 
supporting or opposing the theories Of the anticipated 
expert testimony. 

VII. Section 1Cgl C4l:· Improved Use of Litigation Resources 

Section l(g) (4) requires litigation counsel to make . 
reasonable efforts to expedite civil litigation in the cases to 
which they are assigned.including, inter alia: l) making· 
reasonable efforts to negotiate with other parties about,· and 

- 9 -
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stipulate to, facts that are . .not in dispute;- and 2) moving for 
summary judgment 'in every case where the movant would be likely· 
to prevail,.or where· the motion is likely to narrow· the issues to 
be tried. · . · · · . · 

DOJ's Guidance provides for referring agencies to identify · 
facts not-in dispute and inforin litigation counsel of the lack of 
dispu~e and the basis ~f concluding that there is no factual 
dispute,· as soon as it is feasible .to do· so.7 . . 

Accordingly,_ in preparing litiqa~ion·reports, attor,neys 
should make sure to include the information required by DOJ's 
Guidance. To the ·extent possible, the following inform~tion 
should be included in all; litigation reports: · . . · ·. · · 

1) 

.. 2) 

. . ' . . . . 

a list of all relevant and material facts that the 
attorneys believe are unlikely to be disputed and for 
which·f~ct stipulations would be appropriate; 

a list of any· issues on which the attorneys believe the 
United· States could win !:!ummary judgment. 

In the event that an.attorney receives additional information 
regarding facts ndt in dispute, the attorney should notify 
litigation counsel· as soon as possible• 

I. ' 

VIII." Purpose and Use of This Gu"idance 

This Guidance· arid any internal procedures adopted for its 
implementation are intended·soley as guidance for employees of· 
tile United States Environmental Protection Agency. They do n~t 
consti tut~. rulemaking · b¥ the Agency. a9d may _not be relied u~on to_ 
create a right or benefit, substantive or procedural, enforceable 
at law or in equity, by any person. The Ag~ncy may take action· 
.at variance with this Guidance or its internal implementing · 
proced~es. 

I . 

7 The· Agency's Model Litigation Report, Se~tion 12c, . 
already requires that attorneys indicate if a case has.potential 
for summary judgment and,·if so, to describe why, and how the 
case can.be prepared for filing. ' 
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Attachment l 

MODEL NOTICE LETTER 

PRIVILEGED AND CONFIDENTIAL 

Ms. Mary Smith 

FOR SET'l'LEMENT PURPOSES ONLY 

General Counsel 
XYZ corporation 
1200 Broadway 
New York, New York 

Re: XYZ Chemical Facility, Brooklyn, N.Y. 

Dear Ms. Smith: 

You are hereby notified that the Environmental Protection 
Agency. ·(EPA) has identified your company has· violated/ is in 
violation of the Clean Water.Act. Accordingly, it is our intent 
to ref er this matter to the Department ~f Justice for appropriate 
enforcement action in tbe applicable u.s~ federal district.co\lrt. 
Specifically, the EPA believes that XYZ Company. has violated. the · 
Clean water Act.and you should immediately·refrain from 
unpermitted discharges from the XYZ Chemical facility in 
Brooklyn, N. Y •. into New York Harbor. IGive specifics, inclut;ling 
dates of offenses. Note, supplemental environm~ntal projects 
should not be included at this. stage). · · 

We would like to·extend-to.you the opportunity to settle . 
this·matter before litigation,. to save both your.company and the· 
federal_goverrunent the burden and expense of litigation. Any· · 
settlement, of course, must include the company's agreement to 
cease its unpermitted discharges and comply with the injunctive 
rel'.ief. w-: are see~ing, speci~ically [descr~be, if appropri~t-:J. 
In addition, we will ·be seeking an appropriate amount of. civil· 
penalties for the alleged violations. In that regard, you should 
note that EPA believes XYZ company has·committed 37 violations of· 
the federal permit, for which the ·statutory penalty is $25,ooo 
per day. [Stating th~ statutory -maximum does not·reguire advance 
coordination with the Depart~ent of Justice of the Office of 
Enforcement - however, any specific dollar amolint requires 
advance approva~ of both offices). 

. -
Any settlement must .be in the form of a consent decree 

entered in federal district court, .to be filed·simultaneously 
with the government's complaint in this ·action. [Optional 
alternative, where appropriate:· In order for us to determine an 
appropriate ·resolution of .this matter, we will need additional 
information from xYZ Company. Accordingly, your settlement·. 
response should express a willingness to provide the additional 
information, specifically _J. 



If you are willing to make the.required commitm~nts to 
settle this case before litigation, please advise ~e undersigned 
immediately. Your r~sponse must be.in.writing and include a 
specific settlement offer that is responsive to the government's 
settlement·requirements outlj.ned above. [Optional: be prepared 

. to complete settl~ent negotiations within 2 weeks from the date 
you receive this letter]. ·Any settlement agreement we, .enter into 
will be contingent upon the approval of the Assistant · · , 
Administrator for Enforcement, EPA, and the final settlement 

. authority of the Assistant Attorney General, Environment and 
.Natural Resources Division, Department of.Justice. 

If we do no.t .receive what we characterize to .. be a· qood faith 
settlement off er from you by , we will proceed to · 
immediately ref er this matter to the Department of Justice for 
their action. Thank you very much for your prompt attention to 
this.important matter. 

Sincerely, 

Joseph White 
·Assistant Regional Counsel 

cc: Mary Matthews, EPA, Office of Enforcement 
Gerald Hobson, EES, Department of Justice 

' . 

• i 
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3 oI lhe Ordc, ud· iD th• text ~I without .litigation. However, It .. ~ Thereafter, litigation caUmel bas a 
to m:Jusiom from the Orde:. Thus. the · appropnate to compromise 3~u= by continuous obligation to naluate 
~tM8moiandum sup~es the . provlding'J)re-filiDg notice . n . ce . ·settliment ~bWUes. IJtlptlcm 
pdor Memomadum o!PrelimiDmy. .would d,efeat the purpose ol ~ . c:ounseUs to offer to .partidpate in a . 
Guidance uad should be utllized.~ ~eu ·_ lWptlcm. · . · . · . · llttlenient confemice or, wha It II · , 
o!that earll• Memorandum. · . ~. •. Under Mdlon 1(a), a ,.uonable •!fart nasouble to do so.· move the comt far 

During dae nlaUYlly brie!periad .to n~fy disputants and to attempt to ·, . such I conrerence. . . ' 
since the JmiUll)' Z1, t992 erfectlve date achieve a settlement may be p~ed :.- . · .. Under Mdion 1(b). llUlemaDt . _ " 

-Of the Order.ft Jias not beeD possible to· .". eitherbythe nfening !~~cy iD · . possib.ilJtiu shall be evaluated by . 
. assess fullythe fD;apect ohelo~ the . ·administrative Of'COnahation pracasses litigatian.CDUDSfl at the outHt of the .· 
Order Jw.JDIUated. 1'bererare, fmthe: . · or by litigation co~set For example, · litigation. Utigation C:oumel lball . · 
pidanci mq l)e developed ID the light many debt ~ll.aion ~and tu cues thereafter, and throughout the cauru Gl . 
of erienCI. Commeuts DD .: • . are the subjec:t of e.xtensive •~CJ . the litigation. use reasonable efforts to · 
1m;mentaticm or the Order continue to effo~ to notify the deb~or uad resolve· settle the litigation, mdudlng. the v.sa or 
be wlmmld. · : ·; • ·• · ·· .. ··.• · the dispute priot to liUpUon. If the: · · settlement collferences by offering ar 

1 -rirtue Grlhe authority ftsted ID referring agency bas p~ded notice, It . ·moving to do so. Howeve:._the most 
me~ law lllduding ExeaiUve Order should supply the documentat!on or the . eppropriate timing or~ 1C1tlemeut 
No. 12m I laereby issUe the following · notice to litigation cqµnseL Such •ff~. conference should be determined by 
·Memorandum: • · · · by ~e agency may well satisfy the litigation· ~~1 consistent wS~ the 
· · " · · nqumments of section t(a). ID those goal or promoting just and efBaent 
Departmat G!JustJce Memorudum of c:aSes, litigation counsel need not 1'1J'9at NSolution of civil claims by avoiding · 
Guidance a lmplementatioa o!the · the notice although litigation counsel unnecessary delay and cost. To that ad. 
Litigation Ref'orma ofExea'ative ~er -shouJ4 c:Onsiaerwhet~e~ adclltional m l;etping with section t(g) of the Order 

· · N0.12771 · • • · notice may be productive, !or example · ("Improved Use orUUgation 
lnttoduc:tlaa • · . Ha substantial period has elapsed sb:u:e .. Jtesoun:es''). early filing of motions that . 
. · · · • ... · . . · the prior notice. . . • · · • .. potentially will nsolve the Jitfgadan ., 

Executfve Order No. 1%778, which . The section ~uires a-nascmab1e encouraged. In those cases, UtlpUon 
President Bush signed OD October Z3, . effort to pra~de notification and to . coumel should initiate Httlement 
1991, ls intended to ""fadli~t~ the just, attempt to achieve a settlemeDL Both · conference efforts after ruolution of 
·and e~cient nso~ution of a~ .. ~ the timing and the content of a dispoiitive motions, thereby avolclillg 
fnv.olvmg ~• .. United States · . nasonable effort d,pend upon the . · the cost ud delay associated with~ 
Covemment. 56 fR 551~5, Oc:to~ 25. particular circumstances. However, 'unneceSsa!y.settlement conlenn~ · 
1991. The Order, mter olia. mandates · . unless an exception set forth iD section Prior to any sucb can!ennce, . 
nforms in the methods by which 7 of the Order (or otherwise provided litigation counsel should consult with 
•Homeys for lhe go~mment conduct. for by the Attomey General) is .. . . the affeded agency and with litigation 
·discovery•~ san~ons, present . · applicable, complete railure to male .an counsel's supemsor. ~t the CODfert?Cle 
witnesses at trial. and attempt ~o. s~e efiort can not be deemed "reasonable... . litigation counsel should d~ly state. 
ases. These reforms apply to litigatiOD . Jf pre-c:omplamt settlement eO'orts by the terms upon which litigation coumel 
begun on or after J~umy 21, 1992:. . government counsel nquire mrormaticm is prepam to recommend that the . 

. Tbe Order authonzes the A~ey in the posses$ion or prospective sovemment conclude the litJgatiOD. but 
General t~ issue ~delines .~8 o~ defendants. litigating counsel or client ·should not be expected to obtain· · · · . 
the ~er 1 p~o~ on avil and · agency counsel may request such . authority to bind the government fiDally . . . . 
•dministrative litigauon. • ,. . • mfonnation.from such defendants as• at settlement conferences. F"mal . · · 
. "?e present Me~orandum p~des . · condition of settlement .•fforts. Jf • · · . settlement wthori.ty ls the ~bject ~f 
guidance f'or •pplymg the Order• · p~ve derendants refuse. or fail. to applicable regulations and ll?Y be 
provisions cancaming the cond~d of : • provide such mformation upon·request ' • exercised onJy by the om~ ·. 
civil litigation mvolvmg the United within a reasonable time, gove~e~t designated iD those regulations. Th.• ' 
States Go1!GDIDent. •· ·: · counsel shall have no further_Obligatima. 'Order does not change those 1'.91Ulatlcml 
Pre-'ilin,, N~~·o/ ~ Complaillt ·to attempt to settle the cue prior to. · regarding final settlement authority. . 

"" 
0 

• filing. . . · " · · : · The order does not constrain the . 
(Section 1(~))_ . • : . The Depaitment or~ce ietains ' . _gove~ent's ~ll discretion to . 

Tbe obi«;tive or section 1(a) of the .. authority to apptoVe or ~asapp!'°" any ,detemnne which government counsel . 
Order is to ensure that a reasonable · . . settlemen~ ~ro~osed b~ the clien~ . represents the go~emment ~t aettleme~t 
effort is made to notify prospective agency or htigaUon counsel. consiStent ~rerence.s. Nonn41ly, a trial attomey . 
disputants o!the government's intent to ·with existing Jaw, guidelines, ad assagned to the casdfwill a~end an · 

• sue, and to provide disputants with an delegations. The Order con~ no behalf !Jf the Unitect States. •. 
opportunity to settle the dispute litigating orsettlement authonty cm . Section t(b) .d.oeS'_n~ permit · · .. 

. without litigation. "'Disputants" means. · . agencies beyond 1:!1~ e~st.ing authonty . se~tJ.ement of btigation .on tenns that .ue 
persons from whom nliel is to be under law or ,xpliat egraement wUh . D.C1t_ 1n ~a interest or the ~~vemment, · 
JOught in a aintemplated civil action. the DepartmenL whlle reasonable •(Torts .to settle me 

... 
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iequired.110 imnmonable omami= ar litisatioil m. muN&l rrlvnp of ""an shquld be specl&c aoup lo mablt •... 
a!Ier mowd be aiMlded. 1be secticm 'iDformatioa .. (u defined in -=tion .. - litigation CDWISl81 lo lacite acl. u ' ... 

') doea Dot aftml8DaDC9 tlVISlma of 1(d)(l) of the Ordar). RaaSODlble efFmta necas.Wy, ntrine tbe doc:mnen!I, ad 
cblished agim:y procedwaa far shall be made to obtain th9 agreement· ·should specify the name, business 

.. velopment of litipUcm positi~ ot other parties to suc:b an ucbange. address, and telephone number of the 
Altem~ Mdhods tff ~g the When mumg the offer, litigatioa ; · custodians ot the documents. 1'be 
n;...,ute In Uti-'=. ·.. . · ·. .· m\inse' should emphasize~· the ::, - · identi&c:ation of mdivlduals 1urring · 
--r ~ gonrmneal Is williag to be bound to IDformatiori relevant to the c1aiml ind 
ISectkm l(el) · · ~- ·. disdose.C:are Information udefillecl ID defenses should inducla,..tm. 

Sectian t(cl of the~ ~counies the sec::tian «.and only t!, ~er parties possible, CU!TBDl or last·bOWD 
·prompt and proper .ulemmt of .-to disclose the same core · · telephone numbms at wb$ch suds 
~tes. 1be RctlOn mies: •Wbenfter information and the co~ adopts tbe J>e?O?• cm be reached. · · 
feaSible. c:lalms should b8 resolved asreem.ent ... sti~lated order. In determining the extent to wbfcb 
through lafonnel dheassiom, . A mutually_agnied·upcm ucbaap of c:Ompliance wit!i lhe nquirements of . 

. negotiaUona,aad settJementa nther .. __ C!DrB in!ormati~ sboulCS.occar . • · . . ledicm t(d)(t) of the Oraerb ·· · 
than through utilization or any formal or reasonably eerJy ID the litiptlon,,IO u · ""practicisble" In 1 ·g1"8D C:ae, lltlptlaa 
stiuctu.red Altemetive D" we . l!> se~. Ille Order' a Pu.rye- of· - .• : ·counsehhall c:ansider, lnter alia, the 
Reiolution (ADR) ~ ~ couit . · expediliq and streamliDing discoV917. . _utility of early lssue-numwing motiom · 

roceeifin • -. · . :. · · ._ · . . . ·: :Ho'!~er, ~heA the l'Oftl'DmeDl ~ ··.. · ·.and devices, amd scope and c:Dmplmdty · 
p The~ does iaot )>innit litiptlan p'laintiff. disclosure or ~re tnrorm~an or the disclosure that will be ~ · ... 
·cauniel to 8P.8 that ADR will reiuit iza need l!ot be "9"~ed pnot to nce1pt or the time avillable to comp!f wtth the . 
a biadias d.amwa.tioa u to &he ·opposmg parti.es answers to the · · provisions of.the secdon, the extent tO · 
gov~eat. without uardse ol ail ·complain~ LitigatJo!' ceumel sb~d . . which disclosme of CDl'l lnfonnatlCD •.. 
agency's di5C1'81ion.Fwther, the Order's ·Dot permit die CON anfmmatlon . . . .Will expedite or limit the~ of . . 
authorizalion of !he use or ADR does not di~~~ off~r i:wqui~ent to delay the subsequent dis:coverY •. and the cost to 
autboriz.8-litigation coUDSel to agr8e 1o . lnaUatioa of necessary discovery on · the govenunent or compliance. · 
resolve a dispute fa aiay manner ar on be~f of !he govemment wh-:zi lhe · . . . In cases where lhe govemment tabs · . 
any lenm DOl 111 Iha U>larast ol the . parties to whom the o~ar ~s directed! the position lhet the scope of judicial 
United States.. . . . hav.e not accepted it withm a reasonable. review or one or more issues involftd 

Each qeacy Should ae8k fo use the , penod of time. · • • ·· ln lhe litigation Is limited to an ·agency's 
skills of liLipUmi CDUDS11. !Deluding Offen tp eJICblD;Be ~re m!o:znati~ · . administrali"8 li!COrd, ldentifying and 
skills gained through b'aiDmg. to bring are ~ot~dated af a di~sitive motion.. affording access to the administrative . · 
about a reasonable rasalutioa ot . is pendiag or 1! ~e exc:epti~ ~the record shall satisfy the requirameats of 
.disputei. Attonieys should bring the ~~ ~~~ di7~11°~~ P~~om ~ ·section 'l(d)(l) with respect to"such 
qme high level of expertise to.ADR · ·~l"W '".--...on ,c: ~' UIS~ • • 1 issues. · . • • · . ' 
~ 'OC28diDgs that they bring to formal (involving asset _forfeiture .P~mp IJtigation counsel is enUtled to nly lD 
.Jdicial ~Disputes will be and debt collec:tion cases m~lWlg ~ good .faith on the representations of .. 
iesolve~ re~ly 1! an ADR · ~!~~dfc~/ •pp~y. Neils~~ of · -.gency counsel as·to the existence, • 
techsique is used when the technique information tha~on counsel does extent, ~d)ocalion of core informatiou.· 
holds out a likelihood at success. l c:cmsid rsasonabl nlevant t tbe . . Nothing m section 1(d)(l) prevents · 
IJtigation coun.seJ should consult with no. er . 1 ° · government counsel from seeking other 
th . "--ed •- th d--•-'l..n·t claims ~or relief set forth la the . -.· discovery pursuant to the Federal Rules _ e ~ agency as... 8 ~ 1 :Y complainL · · · : . · · · 
or usmg ADR il re.sort t~ ADR aflezs .a Jn ~ involving multiple opposing of Ciyi! Procadure.11mu!taneously with 

. reasonable P.J'DS{*f ol sua:ess. . parties. 1he go~-emmeot may agree to. provufin~, or seekmg, d1sc:Josu~ of care 
. y.'hen e":il~tmg whether proceeding exchange disclosures at amt , . . . Information punuant to the section. 
~th A.DR IS ~1)'. to l~~ to a prompt. information with one 0r more. opposing lleview of Proposed Document Bequests 
fa1~. a,nd ef6aent ra;soluticm o~ the . J)!U'ties. The govemment need not deleY • • · 
1ct1on an~ thus be an the 'best mterest dlsclosure pendbJg apment by an of (Section t(d)(2)1 
of the gov~eut. govemment c:ou.asel the parties unless individual exchange Under section 1(d)(2) of the Order, 
should. consider the amount an~ · of core iD!~ation would unfairly . . iovemment counsel shall pumae 
allocation of the cost of emP.loying !JJft. Undermine the 80vemment's case. • document discoveiy only after 

Normally, the casts ass.ooated with Except when local practice wamntl complying with review procedures· 
ADR. suc:b as the n~utral • fee and ·another means of 1Demorializ:iag the · · designed to ensure that the proposed· 
rela~ed expenses. "!'111 be pa~ble as an agreement. an apeement to provide core d~ment discovery is reasonable 11111der 
ordinary cost of ~ga.tion. Utigation information ordiDarilf should be in Iha the circumstances or tbe lltigaUoa. . 
counsel-can voluntanly ·~ to share form or a consent order to eDSW"ll ·. · · . When an agency's attomeys ad u 
the payment or~ costs. e~en ~hen .enforcement by ~e court. The consent litigation counsel. that.agency must . 
the court mandates ADR. lJ!!Pt.iOD order should al.so p~vide for use or thA . ~tablish 1 coordinated procedure, . 
counsel should assert sove191gn core intonnalion in the same manner as Jncluding review by a senior tawyer. 
immuaity whe~ costs are invohmtan1y material discovered pursuant to Rules before service or filing or any nqi:est far 
imposed OD the United .s~ 26 through 36 or the Federal Rules of dQcument discovery. The senior lawyer 
Disdosizre OfCOn lnformalion Civil ProC::Bdure. . is to determine whe$.er the proposed 

· · · . • ·. · ·, . All referrals from agencies requesting discovery meets the ~bstantive criteria 
(Section ·1(d){1)J . . . litigation counsel to ~Je suit should . of section t(d)(Z). Sebior lawyers must 

Section l(d)(l) oFthe Order requi:as include the core information desaibed . be designated within eec:h asency ao · 
litigation counsel to the extent. ·. · in sectian l(d)(l) of lhe Order. The'· perform this review function. ~le DO 
'!JraCticaDle, fO mal:a the OUer to . . identification Of the location Of, I particular tftle, Jevel, Gt: grade Of sertiOf 
articipa.te at an early stage of~ d0Cl1ments most rele\-ant to the case . lawyer is mandated, tfte persons ·. : _ .• 

. · 
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diS!pt~ ~ould ~-substantiaJ · • ... ' : Improve ~··pfaspecu for a iwuaneble . ~t to off'er mutiaai disdosure · .. 
~rieDce witb ~to document· ·. outcome or ~tes wanmting . .-; . · o(expert wi&Mu information can be 
diScovery cd sholild have supe~ · utilization or ~-witneaes. • · 1atis6ed by an agreement ta tab 
authority. This desiption should be . ·. Litigation counsel lhall use upens dep0sitiom or experts that the parties 
made forthwith. If the designated UDior who .bave laaowledge, bacqnnmd, · · plan to call to t~J· · · . . 
Jawye:1b ~ncmally preparing. the ..... : . . ~· or other expe~ in the . • lJtigaUon co aba11 not offer~ 
cloc:wn• disc:ovmy, fuilhar oversight is · J>Ut:icular 6eld or the ~jeet.or their · · , pay D expert witn~ based GD the·. . .... .-: 
»est n~. .. . · • ... . . . . t~ony, and who base conclusi~ on· IUCC8SS of the litigaticm. Section 1(e)(4~;.. 

1be designated llDlorlawyer · wie!ely accepted explanatory theones: . Similarly, litigation caumal abould · · 
nviewing document c:lilcDv9I')' · i.e •• those that are propow:aded by at . · ordinarily ob~ to testimony OD the· 
-propoiall lhould determ!ne whether the least a substantial minority of u.pertl"ID part of.an expert whose com~tion is 
. requests are cumulatl~ or duplicative~ the 1e_levant fie!d;. : · · . . . linked to a su~ outcome ID the 
ureasonable, oppresstva~ or unduly· ID cases reqwnng ·~ testimcmy GD litigation ad should bring out on ams- . . 
burdensome or expem,ive, and iD doing· newly emerging fssues. litigatlGD • examination of the a:pert lucb ' · 

· so ahall coUider the requirements o' the coWisel shall ensure 'that the profrerecl ·. · compensation urangemantl or . · 
litigaticm, the amount bi controversy, · .~rt and bia or her t~timony aN . . · · · agreemtmts. . . · · 

. the importance or the Issues at stake ID . nJiabJe and meet the ~-ti of . •. . 
the litigation. and w.hether the . . ·· · Rule 702 of the Federal luJ11 of . . . Sandi~~ . 
documents CllD be.obtaiDJd in a mamaer . Evidence. In e\ralu1.tmg the JeliabWty of. (Sec:tian 1(1JJ · : • : . :. · 

· tbat b more CODYllDlet.leu . an expert's conclus1om in new anu , UU ti· . , 1 shall &ike .. _. 1 · lnudensome, or Jess expensive than where there ue no established majority ..., k ga on counse .-r i!J . 
pumdt or the doeumenllJ')'lliscoverY u or minority views. it Is impcirtant lar tlae ~ !!!rcUonb •s~nst opp~g C:~ . 
proposed. C.ODSideratlon of whether _ trial attomey to bep ID Dimd that. · an ....... ~ w ere appropna • su ,.,-
ilocuments can~ obtained ln a more · . under: section 1(e), only the theo1')'. not ';. ~e ~~ lorih ID ~an '\'l. 
amvenient less burdeDSOnie ar less · the conclusion based on the theql')'. . o e er res g egency review o 
expensive~ shall lncl~de . · need be •'widely accepted. .. ~tiptian . proposed sanction. filin~ Before &Ung_ . · 
amsideration of the convmience, · . counsel_ ~ay off er expert testimony that . • motion for sanctions, litigation 
burden, and · e to both the · '.·. . uses a widely accepted. explanatory · . . c::oun~l s~ould normally attempt lo , 
ovemment :r.h! 0 osin utieS. theory to support a conclusion fa a • · INOh~e disput!s with opposing counsel:. 1 JD conducting this J?iew ff. · . . . novel area, baSed on the qualifications Sanctio~ motions sholil~ not be used 

document requests, the senior Javiyer is · of the expert to testily on that issue, the as a vehicle to intlmidate or coerce . . 
entitled to r.eJy m goOd faith upon extept of~~ aeiceptance. or recognition government counsel or couns~~ adverse 
factual representations of agency of the e?CJ>ert i past work in the field. . to the government when the diSpute can 
counsel and the trial attomey. "The parti~brly or any work that is nlated be f9S~lved on a reasonable basts. 
J'8Yiew system should not be permitted . to the issue on which the testimony ls section 1(0(2) of ~e Order mandat~ 
to deter the ursuil of reasonable · to be offered, and any other availa&le that each agency which bas attorneys 
document df scovery in ec:cOrd with the indicia of the ~liability. or the proffered !Cling as-liUgatio'?_ ca~l desf gnate a · 
procedures established in the Ordei. testimony. However, if an expert·ls . sanC:Uqns o~cer to n.v1~ proposed 

. · · . . · -. .. . · unable to support the conclusian with · . sanct!ons motions and motions ~or : 
Discovery #-lotions _: · •. any ••widely aa::epted"-theories. the ancuons that •!' fiJed ega!l'.l'l litiga~an 
ISection l(d)(3)] ..... : .expert's testimony shall not be offered. ~unsel, the United States, Jts agencies, 

· · · . · · · . . Litigation counsel shall oiler to · f!f Jts officers. The section also ftqUfm 
. Sec:U.on ~(d)(3) of the Order provides . engage in mutual d·isclosure of expert I.hat the san~cms officer or design~ · · . 
that litigation coun~l shall n~t ask the witness inlonnation pertaining to .. shall be a senior supervising auomey 
~urt t~ re~lve·~ ~lSCCl"..'1Y d~spute, . experts a party expects 10 call at-trial. · . within the asency. and shalt be licensed 
mcluding 1mpos1Uon or ~cfions IS .. Expert witness information .. within the to practice taw before. State court. . . 
-:ell as the unde!lrll1' discovery · . meaning of section t(e) of the Order mu.rts of the.District of Columbia, or · 
dispute, unless litigation counsel.first . . should ordinarily.include the· courts or any tenitory or . · · 
•tlem~ts to resolve th~ ~ute ~th • infonnation specified in-Rule %6(4)(AlCif. Commonwealth of the. United State;s." 
e1ppos1111g counsel or pro s~ parties. If · of the Federal Rules or Civil Procedure The sanctions officer or his or her 
pre-moµon efJ'o~ at re~lution are the expert'~ resume or curriculum vita~. . designee should be a senior lawyer with 

• _unsuc:ce~sful or unprac:Ucal, a · a list of the expert's relevant . .. . substantial litigation experience ind 
d~plion of tbose eff~rts s~ll be set , publications, data, test results,·or other supervisory· authority. By, way of 
forth m the gov~~Dt 1 motion . infof'?lllion on which the expert is · · · lllustntion, nther than limitation. a 

. pa~~ . · · · · · . · · · · expected to rely in the case at issue, the Senior Executive Service lev'el attomey 
IJugatJon .~l: however~ should fee amngements between tbe party and· should meet these criteriL 

~ot compronuse a discovery c:lisp.ute . cha expert and any wrfUeu reports or . The persons acting as ·sanctions 
.unless th~ terms of the c:qmp~rmse are other materials prepared by the expert omc:en witb~·each agency should he 
reasonable. . that the party expects to offer into . designaled specifically by title:or name. 

. Expeit Witnesses •".idence. . ·. · . , · · . Action shall be taken forthwith to . 
. . . . . . An agreement to provide expert.. . designate sanctions omceis within each 

{Section .t(e)J . witness information should be . . agency. Cabinet or subcablnet officers, 
'.The function of s8ction l(e) of the memoriali~d in a consent order, except ·such as Assistant AQomeys General ar 

Order is to ensure that litigation counsel when Jocal practice wurants another Assistant Sec:retariei, offiC:ials of 
proffer only reliable expert testimony in means of memorializing the ~greem_ent. equivalent rank, ancf United Staies · 
judicial proceedings. This practice, . .with the same generat provisions ·· Attorney$ are authotized pursuant to 
aiready widely used by the government, c::onceming enforceability and use at · · '.this Memorandwn to designate . · 

· wiU enhance the credibility or the trial as are provided in consent orders sanctions officers meeting the criteria ar · 
government's posi~on-in litigation and tor discloswes of core information .. 1be this Mem~randum. \ . ·· .. 
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munsel uould ~OWi lor summa'T Jmproviag ABfGJ!1 Adjudicadon.~to &b8 
judgmeDt to nsoln lltlpllon or mzrDW · extent lt is ni.sonable and~cable to DEPARTMENT OFUsoR -

· the lssuaS to be tried. 'This mJe ls JIOt · · do~ (and lo lbl u1eDt tt Dot · :. · 
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UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

! ' .. 1 .., 'l •'JO~ 
v u 11 l. .. '- ,..,... • 

OFFICE OF 
. ENFORCEMENT 

MEHQRANPUH 

SUBJECT: 

FROM: 

TO: 

::::::e:.~:::::i~licy 
. -Assistant Admini~Jt.for .. 

All Assistant Administrators 
All Reg~onal Administrators 
All Regional.Counsels 
General Counsel · · 

This is the Environmental Pi:-otection Agency's revised policy. 
on_ i_nitiating '.and maintaining ·parallel enforcement proceedings.~ 

, Most statutes administered.by EPA include both criminal and 
civil enforcement authorities, as well ·as information cjathering _ 
and inspection·provisions. The United States has multiple duties 
and goals in carrying out the mandates of federal environmental 
laws, which often can be •chievec:l most effectively through use of 
several investigative and enforcement ·options. . .Thus, it is in 
the public interest that EPA retain maximum flex~bility in the 
use of its. options, consist•nt with all legal r.equi~ements. 

. . 

.• -~he following policies are hereby superseded: 
. . 

Memo, Revised EPA Guidance .for Parall9l Proceedings, f~om 
Edward E. Reich, Acting Assistant Administrator, June 21, 1989; 

. Guidelines on·· Investigative Procedures for Parallel 
Pr~ceedings (~ttachment to 6/21/89 Memo), prepared by Paul R. 
Thomson, Jr., Deputy Assistant Administrator for Criminal 
Enforcement: . · 

Memo, Procedures .for Requesting and Obtaining Approval of 
Parallel Proceedings;· fro1i Edward E. Rei~h, Acting Assistant 
Administrator for Enforcement, June 15, 19.89; and 

Memo, supplement .to Parallel Proceedings·Gu~dance and· · 
Procedures for Requesting· and Obtaining Approval of Parallel 

. Proceedings, ·from James M. Strock, Assistant Administrator for 
Enforcement, July 18,."1990 • 

. Th~s -.policy applies in conjunction with other Aqency 
qui dances, where applicable, . such. as·· those . on case screening, 
participation in -qrand jury investigations, and· referrals. 

.. 

·-n~~---'6CJ-·---...... -



As used.in 'this policy, the term "proceedinqs" includes 
enforcement ·actions (both'investigation and litiqation staqes) as 
well as use of iz:iformatton qatherinq and·entry·authorities • 

. "Parallel" means s'imul taneous or successive civil., . administrative 
and· criminal proceedinqs ,· aqainst tbe same or related parties, 
dealing with the same or related course of conduct. 

. . . ' . 

-- ~ --· Pr-inciple§ :- -~ _____ .: . 

l. . It sometimes is neces~ary, appropriate,· and a ·reasonable use 
of resources to.bring a civil (administrative or judicial) 
enforcement action at the same t_ime as an existing or potential. 
criminal investiqation·or prosecution concerning tbe·same or a 
related matter. When, in the· colirse of considering appropriate· 
enforcement options,· EPA determines that injunctive relief ·is 
necessary to obtain-compliance with the law or.to impose remedial 
measlires, the pendency Of a criminal proceeding is not 
necessarily a sufficient reason to fail to seek appropriate 
relief •2 

· 

2. The government legitimately may seek civil penalties which 
are punitive (i.e. , effect retribution or deterrence) • on the 
other hand, punitive civil penalties may have implications under 
the Double Jeopardy Clause if they are assessed pribr, or , · 
subsequent, to a criminal prosecut~on of the same.person for the 
same violations. ··Although case law has established that civil 
penalties which are siqnificant in amount can be assessed without 
implicating Double Jeopardy concerns, it is prefer&ble to avoid 
the assessment of federal- civil pena_lties against. persons who are 
likely to be subject to sUbsequent federal criminal prosecution 
for· the same violations. 

3 .• ~el'.\ an envi,ronmen~al crimin~l matter ·is ·in"1estigated by_ ~.' -· 
qrand·jury, and EPA personnel·obtain access to qrand jury · 
information, EPA personnei must .take care not to violate the 
secrecy obligation i~posed by law, ·or to use grand jury 
information for improper purpose~.- Although tbe issue of grand 
·jury secrecy can arise in any criminal case, extra care should be 
taken ln the parallel proc~ed,inqs context. ' 

· 
2 In some cases, it may be appropriate to.delay initiation of 

a civil enforcement action, and/or to seek a remedial order as a_ 
condition of probation, or as a condition of the plea agreement, · 
in.the criminal action. These decisions must be made on.a case 
by case basis, 'takinq into account.the complications which 
inevitably arise in parallel proceedinqs (such as defense 
attempts to u~e· civil' discovery to gain information about a· 
criminal investiqation), .as well as.other case-specific 
considerations_ (such as_ the need to prevent 'persons from learning 
that they are tarqets of criminal investigation) and weiqhinq 
them again5t the need for the civil action.. · , · 



' • EPA' s requlatory inspections · :(administrative searches) . must 
be objectively reasonable, and properly.limited.within the scope 
of the authorizing ·statute and warrant. As in everj situation, 
the government has a duty to act in good faith, and·must·ensure 
that its use of administrative.entry authorities is properly 
within the mandates of the Fourth Amendment. · 

.s. EPA's i~formation~gathe~ing·authorities must be used in 
accordance with the authorizing statutory provisions·. There is 

·no general leqal bar to using administrative mechanisms for· 
purposes of inveE,!tiqat.ing suspected criminal matters, unless 
otherwise specified in the authorizing statute. · Bowe.ver ,· .the 
government must not intentionally mislead a person as to the 
possibility of use in the criminal enforcement context of 
information provided in response.to such request.S,· in such a way 
as to violate ·the Fifth Amendment Due Process Clause or the Self-
Incrimination Privilege. · 

Procedures 

l. ·The Regional Counsel·and the Special Agent in Charge of the 
criminal Investigation Division must concur in the initiation (or 
continuance) ot a civil enforcement proceeding (administrative or 
judicial), when a criminal proceeding· is pending or contemplated 
as to the same or a· r·elated .matter. 3 During the penaency of any 
such civi~ action, the Regional counsel an~ the SAC should -. 
consult on· a continuing basis, in order to· avoid undue 
duplication of effort and 'interference by one action with the. 
other.' As with other aspects· of the case screening process, 
the regions· (and HQ offices, where applicable) have flexibility 
in.~esigning specific procedures to implement these requirements, 
and is~ues ~ay be, brought to the attention of the Assistant 
·Admini~tra~or where aqre~ent_cannot be reached. \ .· . 

3 If the civil enforcement action contemplated is a judicial 
(rather than an administrative) one, Agency referral policy· 
continues to require that the request for ref err~l of a parallel 
proceeding to the Department of Justice be routed through EPA-HQ, 

. for.Assistant Administrator·approval. In other words, the . 
"direct referral" policy does not apply to parallel proceedings. 
Note also that DoJ policy affects the Agency's ability to pursue 
a civil judicial action that is related to a pending criminal 
investigation •. · · · · 

'When ·an ·EPA Headquarters off ice. bas the lead in an · 
enforcement matter, both the Enforcement counsel Who has the 
civil case, ·and the Director of the Office of .criminal . 
Enforcement (or delegate), must concur in the civil action. 
Thes~.persons should consult on a continuing basis. 



- ~ -

2. When a parallel civil action 'is brouqht, a claim for civil ·. 
penalties may be filed, as necessary, to avoid claim-splittinq o:
statute-of-limitation problems. Normally, however, .a civil 
penalty claim should be stayed (not assessed or collected) as to 
a person who is a target of criminal investigation, until·the 
criminal proceeding is concluded· as to tbat person. . . . . . 

J. In the.parallel proceedinqs context, open.conmiunic~tion 
should· be ma'int.ained-"-between EPA perso~el ·assiCJDed to the civil-.. 
enforcement or information-qatherinq matter and· those .assiqned to 

' the.criminal case, in.a manner consistent witb the legitimate 
confidentiality and grand jury secrecy needs of the criminal · 
enforcement program.• However, information relating to matters 
occurring before a grand jury should not be revealed.without 
prior consultation· with the attorney for tbe.qovernment (usually 
a Department of Justice attorney). · .· 

~.. Prior to any' use of EPA.'s statutory information-:-qatherinq or 
entry.authoritiesto qather evidence of suspected criminal 
activity, the Regional Counsel (or the.OCE Assistant birector for 
Legal Affairs, for HQ cases) should be consulted,· to ensure that 
constitutional requirements are·met. · 

Reservation of ·Rfqhts 

This policy p~ovides internal Environmental Protection 
Agency.guidance •. It is not intended to, and does not, create any 
rights or privileges, substantive'or procedural, which are 
enforceable by any party. Ho limitations are hereby placed on 
otherwise lawful prerogatives of the Environmen.tal Protection 
Agency. · 

cc: All Office of ~forcement and Compliance Assurance Personnel 

. .>' 

_
5Note that it is good professional practice-for enforcement 

personnel to carefully documen1;,tbe.sources of information 
received and the persons with whom information is shared, whether 
there is a paralle.l proceeding or not. · 
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UNITED STA TES ENVIRONMENTAL PROTECTION AGENev' . . 

WASHINGTON, D.C. 20460 

, . 

JUL ~ C 1993 

MEMORANDUM 

SUBJECT: Emergency 

FROM: 

Richard G. Kozlowski f ~..J!!.. 
g~~ctor, Enforcement Di vision · /U.J ,J /jf ''':J, 

TO: Regional Counsels 
Regions I-X 

Water _Division' Directors· 
Regions I-X 

Attached'to this memorandum 1s the· Agency's final 
guidance on use of Secti9n ·so4 of the Clean Water Act. This 
emergency· pr·ovision provides an important supplementary legal 
tool for addressing public health and welfare threats involving 
waters of the United States. This guidance should promote 
greater use of Section 504 by providing d~tailed information on 
criteria for emergency use of ~e section~ While we encourage 
appropriate use .of Section 504; we urge the Regions to review 
this memorandum carefully because the case law and legislative 
history for the section is limited.-

Section 504.clearly authorizes EPA to bring suit to 
take necessary action "[n]-otwithsta.nding any other provision of 
the.Clean Water Act." As such; it plainly authorizes abatement 
action against both. permitted and non-permitted discharges. 
These could include Section 504 actions to·require clean-up where 
exceedance of water quality standards results in beach closings. 
We would expect, _however, that dischargers. may raise Section 
402(k) permit-as-a-shield defenses in certain Section 504 · 
actions. This underscores the necessity'of selecting cases with· 
the strongest·fact patterns when the Agency is seeking to· use 
this emergency authority against those in compliance wit}l their 
permit terins. 

A draft of- this guidance was sent to the· Regions for 
commept on· August ll, 19.92. W_e received comments from a number 
of Regions, as well as .from the Off ice of General counsel and the. 

Prlntsd on RllCft:lsd Pap111 



Department of Justice. Every effort has been made to include the 
comments received whenever possible. 

'This·quidance has been prepared by ~arla Brin, Avi 
Garbow (both of the Office of Enforcement), and.Ann Prezyna (of· 
the Off ice of Regional Counsel in Region X). Questions 
concerning th~·guidance may be directed to them at the telephone 
numbers "listed on.the last·page of the qu~dance document.· 

Attachment 

cc: Scott Fulton 
Robert· Van Heuvelen 
Michael' Cook . 
Susan Lepow 

John Cruden. 
Joel Gross 
ORC Water Branch Chiefs (I-X) 
Regionar·water Branch Chiefs {I-X) 
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1 

SUMMARY. 

Section 504 is the Eme:rqency Powers provision of the Clean 
\ 

·Water Act ("CWA" or "Act"). This provision provides the 

Environmental Protection .·Agency. (."EPA" or ~Aqency") with .an 

important supplementary tool for addressing public.health and 
. . . 

welfare threats involving waters of the United States. This 

· gl.iidance is intended to·encouraqe more widespread use of EPA's 

Section 504 authority, where appropriate,.by describing 
I . 

- situations where this authority: ~ay appropriately be. applie.d ~nd 

· .. bY pr.oviding inf ormatiori· on how to request issuance of an· 

emergency order. The Agency may use Section 504 to address a 
.. 

number of important enforcement· issues,· including problems 

presented by beach closings, fish kills, contaminated sediments 

and nonpoint so.urces. · Sec:tion. 504 may be use<:f as. a -backup in the 

implementation of state narrative water quafity criteria, apd as 

a ·IJ1eans to counter the permit-as·-a-shield defense •. · 

This guidance includes;" ·sec"tions _discussing (1) the statutory 

background of Section 504, 'c2) criteria for use of Section 504, 

(3) relief available ·under Section 504, and (4) circumstance$ 

appropriate for use of Section 504. · There are many potential 

environmental' benefits from increased use· of Section·.· 504, and · 

this guidance ·is inten~ed to fac.ilitate its use in appropriate 

circumstances". 
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I. STATUTORY B1'CKGROUND · 

codified at 33·U.s.c.· § 136~,. section 504 provides: 

Notwithstandinq any other provisions of. this chapter, 
the Administrator upon receipt of evidence that a 
pollution source or combination of sources is . 
presentinq an imminent and substantial endanqerment to 
the health of persons or to the welfare of persons · 
where such endanqerment is to the livelihood of su~h 
persons, such as inability to market shellfish, may 
brinq suit.on behalf of the United States in the 
appropriate district court to immediately restrain any 
person causinq or contributinq to the alleqed pollution 
to stop. the discharqe of pollutants causinq or 
contr·ibutinq to such pollution or to take such other 
action ·as . may. ·be necessary. · 

Section 504 .was added to the Federa1·water Pollution Control 

A~t by the 1972 amendments to that Act, known as the Clean Water 

· Act. Pub. L. No. 92-500, § 2, 86 S_tat. 888 (effective.. 10/18/72)'. · 

· There· is very little leqis'iative history or case law on Section 

504., which was patterned after Section· 303 of the Clean Air Act 

(~'CAA")., 4_2 U.S.C., § 7603. 1 

.. 1 .The Conference Report states: 

. sectiQn 504 authorizes the Administrator to brinq suit 
on behalf of the united states if he determines that a 

· pollution source presents an imminent and substantial 
.danqer to health. The section is-similar to- section 
303 of the Clean Air Act. 

Senate Comm. on Public Works, 93d Conq •. , 1st Sess., A Leqislative 
History of the Water Pollution Control Act Amendments of 1972, at 
328 (Comm. Pr.int 1973). 

' . ln addition to Section 303 of· the CAA, . the emergency powers 
provisions of other environmental statutes include Section l06(a) 
of the comprehensive Environmental Response,· compensation, and 
Liability Act ("CERCLA"), 42 u.s.c. § 9606(a); Section 7003 of 
the Res~urce Conservation and Recovery Act _("RCRA"), 42 u.s.c. 
§ 6973;' and Section 1431 of the Safe Dri:nkinq Water Act·("SDWA"), 
42 u.s.c~ s 3ooi. · 



I· 

• 

Since its enactment, only 15 actions have been brouqht· 

citinq Section S04 as grounds ~or relief •2 In each case, section 

504 merely was appended to complaints.usinq provisions of other 
. . ' 

environme~tal s~atutes as the primary enforcement. authority.· 

Given the absence of direct leqislati ve or. 'judicial" quidance on·· 

section 504 itself, and the presence of substa~tial quidance and 

case law on the. comparable emerqepcy powers provisions of other 

environmental ·statutes_, these other provisions may be useful in 

·determining when and how to apply Section 504. However, as 

discussed below, see e.q~ '·pp.· 14-15, there are differences 

between· the lanquaqe of Section 504. and the emergency powers 

provisions of the other statutes that should be noted; 

The legislative.history of Section ·1003 of RCRA discusses 

the history of. the several environmental ~ndangerment provisions·. 

This discussion is the most.useful of all the above-mentioned·· 

quidances in interpreting the applicability of Section 504. 3 

Like other imminent and substantial endangerment 

2In June,. 1993, ~egion IV· filed a Clean ·w~ter Act Section 
504 action aqainst Metro-Dade's (FL) Water and Sewer Authority 
alleginq that tjle threat of faili::.e of its .corroding and 
antiq\lated pipeline carryinq 150 million· qallons of raw sewaqe 
across Biscayne Bay constituted an imminent and substantial 
endanqerment to the health and welfare of local residents. The 
complaint also alleqed that t,he numerous·spills from other parts 

.of the system pose an imminent and substantial endanqerment, as 
well as c~nstitutinq Section _309· violations. 

3 Where comparable or identical terms are used in two 
different ·statutes, it is appropriate to give them the same 
interpi'etation. ~·note 14, below. 
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.. 
provisions in environmental statutes (e.g. section 504· 
of the Clean Water Act, section 303 of .the Clean Air 
Act, and section 1431 of the ~afe Drinking Water Ac~), 
section 7003 is essentially a codification of common 
law public nuisance remedies. ··The Congress made this 
intent clear as early as 1948 when, in section 2(d) of 
the Water· Pollution control Act (the forerunner of 
pr~sent-day imminent hazard provisi~ns), it expressly 
declared that. 'the pollution .of interstate 
wate~s ••• which endangers the health or welfare of· 
persons •• ·.is hereby declared to . be a public· nuisance 
.and subject to.abatement as herein provided' and 
authorized the appropriate Federal official to request 
the Attorney.General to brinq suit on behalf of the 
·united States· •to secll%'e abatement of the pollution.'. 

Section 7003, therefore, ·incorporates the leqal 
theories used for centuries to assess liability for 
creating a public nuisance (including intentional·tort, 
negligence, and strict liability) and.to determine · 
·appropriate remedies in common law hist9ry attached to 
terms such as 'imminent' and -'substantial•-, as well as 
mor·e . r.ecent leqislati ve history. 4 · 

' . 
Section 504 emergency powers complement the civil and 

administrative enforcement mechanisms.found.in Sections 309, 311, 

and in other provisions of the Clean Water Act.· The autho~ity to 

issue compliance_ orders and assess penalties administrative~y is 

explicitly provided for elsewhere in the CWA, but not in Section 

504. ·The afor.emen~ioned .emergen(:y powers provisions in other 

environmental statutes, conversely, eXplicitly contain authority 
' to issue adlilinistrati ve orders_,· and may be distinguished e>n that 

basis. s 

4 senate comm. on Environment and Pubi°ic works, 102d ·cong. ·, 
1st Sess.,-A Legislative History of the Solid Waste Disposal Act, 

· as Amended, at 939 (Comm. ·Print .1991). . ·. 

5See ~ §106(a), .CERCLA, in which the President may 
require the Attorney General to ·seek such relief as may be 
necessary, .or he may "take other action under this section . 
including, but not limited to, issuing such orders as may be 
~ecessary .to protect public health and wel~are and the · 
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II. CRITERIA FOR-USE OF SECTION 504 
-

A. Evidence 

1. Types of ·Evidence 

All emergency powers provisions·are triggered.by receipt of 

information (in tbe case of the SOWA) or evidence (all other 

statutes) of an "imminent and substantial endangerment."· For EPA 

to exercise the enforcement authori~y cjranted in s.ection 504; 

there must be evidence that a pollution source or sources is 

presenting an imminent and substantial endangerment to the health 

or.welfare of persons. The evidence may be documentary, 

testimonial,· or physical.~·. A Clean Water Act Section 3 oa 

information. request may be used to gather· informa.tion not readily 

available.through other means. ~ 33 u.s~c. § 1318(al(4). 

Discharge monitoring reports and monthly operations reports may 

be used as evidence. Nonpoint.source· management plans, as well 
' 

as.nonpoint source assessment reports and:Section 305(b) reports 

may also be used to identify sources of pollution. 

2. Section 504 v~ Section 309 

The enforcement authority under Section 504 ·is meant to 

supplement enforcement powers granted under Section 309. Section 

309 of the cw~ authorizes a civil action for penalties an~ · 

injunctive relief upon a ·finding that a permit limit, categorical 
. . 

standard, requ~ation, ··or· other statutory provision has been 

violated. Without proof of a violation of ·a statutory_ provision 

or other nonc_ompliance, liability wj.ll not be· found under ?ection 

environment." 42 u.s.c. §9_606(a) (emphasis added). 
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In contra:;t to section 3 09, . a s·ection s 04 · action is 

appropriate if EPA receives evi.dence show.inq an imminent and 

sul:>stantia1 endanqerment to'a peJ:"son's health Qr welfare 
'I ·-

reqa~dless of.compliance with a permit ~r·requlation· promulqated· 

. under the Act. Both permit_ted ·anq unpermitted discharqers· ·fa'll 

within the scope of Section 504 •. A Section 504 action may also 

be used in conjunction with a Section 309 enforcement ~ctiQn if 

an imminent endanq~rment exists while a Section 309 action is 

. pending • 

. 3. Proof With Certainty Not Required 

Proof with certainty is no~ required before taking action 

under Section ·504. 6 Rather, findinq an endanqerment involves an 

assessment of the risk of .harm that may l::>e .b.ased on. medical ·and 

. scientific conclusions lyinq on "the frontiers of scientific 

knowledge. "7 

[A risk may be assessed] from suspected, .but not 
completely·substantiated, relationships between facts, 
from trends among facts,. from theoretical projections, 
from·imperfect data, or.from probative preliminary data 
not yet certifiable a~ •fact. ' 8 · · 

6 United States v. Vertac Chemical Corporation,_.489·F. 
Supp. 870, SSS· (E.D .• Ark. 1980) ·(citing Reserve Mining Co. v. EPA, 
514 F •. 2d'492, 529 (8th Cir. 1975)). . 

7 'Id. at 875: (citinq Industrial union Department. AFL-CIO 
v. Hodgson, 162 U.S.App.D.C. 331, 499 F.2d 467, 474 (197~))~ 

8. Id. at ass (citinq Ethyl Corporation v. EPA, 541 F.2d ·1, 
11 (D .. c .. Cir. 1976):). In so findinq, the court extended the 
reasoning of the Reserve Mining case, which dealt with the lesser 
risk·of ·harm encompassed by the endangerment standard of the pre-
1972 Federal Water Pollution Control Act, to the· more stringent 
"imminept and sul:>st,~ntial" .. endangerment standard required l:>y the 

' . . . 
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Where·proof of actual harm with certainty is impossible, a .low 

'probability_ of-harm from exposure to~ pollutant may justify 

·relief under Section 504 so long as the. harm itself would be 

serious. 9 Moreover;- the evidence does not necessarily have to 

prove causation of the pollution, but a standard:of .contribution 

is sufficient to support the use of .a Section 504 action. 

B. Elements of A.Prima.Facie Case 
' . 

Broken down into its critical elements, the evidence must 

show that: 

(a) a pollution source·or combination of sources 
(b) causing or contributing to ~he· discharge of pollutants 
(c) ,is presenting an imminent and substantial ·endangerment 
(d). to the health _or welfare of persons .• 10 

Each of these elements is examined belqw. 

1. A Pollution Source or Combination of Sources 

a. Definition of Pollution source 

The statutory predicate to action under Section 504 is the 

receipt of evidence .that a "pollution source or combination of · 

sources·~. is presenting an imminent and . substan~ial endangerment -

to the health or welfare of persons. ·"Pollution~'. ·is defined 

·broadly under. Section so~ (19) ·of the .Act as "man-made or man

induced alteration of the chemical, physical, biological, and 

radiological integrity of water." 33 u.s.c. § 1362(19). While 

1972 Amendments. 

9 Id. 

10 See United States v. co'nservation Chemical Company, 523 
F.Supp.~ 125, 126 (W.D.Mo. 1981). 



8 

"pollution s9urce11 is not defined in the statute, it Sfaems 

reasonable to read' this terin as synonymous with point and .. 

nonpoint sources·of"pollution. 11 

Section 504 authorizes a d_lstrict court to 

restrain any person·causing or contributing to· the alleged 
·pollution to stop.the discharge.of pollutants causing.or 
contributing to such pollution, or to take such other action 
as may be necessary • 

. Taken in conjunction·with the broad reach of "a poilution source 

·or combination of sources," this mandat~ suggests.that Section 
' . ' 

504· may be used to address pollution from nonpoint sources as 

well as from point sources. 12 · Nonpoint source management 

programs ·submitted under Section· 319 of the Clean Water Act, a·s 

well as.NPDES permits, and monitoring and·reporting information, 
. . 

may be used, to identify categories, subcategories, or particular 

point or nonpoint sources-or combinations of ,sources causing or 
' 

contributing to the. alleged pollution. ·The s~lf-monitoring and 

reporting requirements in Section 308 of the CWA provide an 

11 Section 201(c), the only other provision of theCWA using 
the term "pollution source," clearly refers to point and non-
point so~rces: · · 

To'the extent practicable, waste treatment management shall 
be, on ·.an ar'.eawide basis and provide ·control or treatment pf 

. all· point and non:..point sources of po_llution, including in ·. 
place or accumulated pollution sources. 

. . 
12 Unfortunately, there is ·no case law· or legislative history' 

.on ·the meaning.of "pollution .source." Note that Section 504 
authorizes suit "to stop the discharge of pollutants." ·Section 
502 defines the term "discharge of a pollutant" to include·only 
point source discharges. See Part II B(l)(b). Therefore; a 
Section 504· action against a non-poi.nt source should rely upon 
the aut;horization to "take such .other action as may be 
necessary." 
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evidentiary basis for determininq what pollution sources these 

may be. 13 

b.. Actual Discharge Not Required 

"Discharqe o·f a pollutant." is defined in Se.ction 502 (12) ·of 

the Act as the addition of a pollutant to· naviqable waters from 

any point source. 33 u.s.c. § 1362(12). Section 504 authorizes 

restraininq point source disch~rgers, as well as nonpoint. 
' . 

source~, causing or contributing to the pollution. See 

definition of "pollution source" at Part II B(l) (a). Section 

504 is triqqered when tlie Administrator receives evidence that a·. 

pollution source. or combination of sources is presentinq an· 

imminent and subst·antial · endanqerment to the. heal th or welfare· of 

persons. Action under Section 504 should be taken when a source 

..Df a pollutant is p~esentinq a threat to the hea~th or welfare of 

persons, whether or not the pollutant has actually been 

d.ischax:qed or released •. ·See definition of "imminent"· at Part II 

B(3) (b) below. 

2. Causing or contributing to the Discharge of· 
Pollutants 

The stat~t~ry lanquage makes plain that evidence that a 

poliution source is causing or.merely' "contribut~ng" to the 

pollution is sufficient .to support the use·of·a Section 504 
., 

action. The legislative history of RCRA Sect~on 7003 emphasizes 

13 Section 308 applies "[w]henever reqUired to carry out the 
objective of this chapter, including but not limited to •. ~ .(4) 
carryin9 ou.t. [section]. • [504 of this Act)." 
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·the broad reach of this term: 14 

Moreover, because section<7ooJ focuses on the a·batement. 
of conditlons threatening health and the environment 
and.not a particular human activity, it has always 
reached those persons who have contributed in the past. 
or are presently contributing to the endangerment, 
including, but ·not limited to generators, regaX'.dless of 
fault or neqliqence. 15 • · 

3. Is Presenting an Imminent and Substantial 
Endangerment 

a.. Continuous Discharge Not Required 

Section 504 applies to all releases· or potential releases of 

pollutants. The statutoey lanqu~ge eXpressly states that the 

Agency may take action when EPA receives·evi'dence that a 

pollution source:. or sources "is presenting an imminent and 

.substantial endangerment." When faced with language nearly 

identical to this. i.n Section 7003 of RCRA before· its amendment in 

.1984, a district court held that no "continuing acts" limitation 

should be read into tbat remedial legislation. 16 The court 

reasoned that the statute on ·its face does not discriminate 

between cases of a present harm·caused by past disposal practices 

14 Interpretations of language. in the eme;-gency power 
provision of one environmental statute may be used to interpret ' 
comparable l~nquage in another environmental statute. ~' for 
example, United States v. Reilly Tar & Chemical Corp., 546 
F.Supp. ·1100,· 1109-1110 (D. Minn. 1982) '; Ethyl Corp v. EPA, 541 
F.24 1, 17 (D.C. Cir. 1976) (en bane), cert. denied., 426 U.S. 941 
(197~) . 

. u H. Rep. No. 1133, 98th Cong.,, ·2d Sess. 119 (1984). see 
also, United States v. Northeastern Pharmaceutical & Chemical 
Co .. Inc., 810 F.2d 727, 740 (198~). 

16 United States' v. Sol vents Recoverv Services, 4 9 6 F. Supp. 
1127, ll39-l141 (D.Conn. 1980). 
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and cases of a present .harm caused by ongoing disposal ·. _ · 

practices. 17 The same reasoning and conclusion would hold true 

· . for Section 504 • .Thus, Section 504 ·would . apply to inactive 

facilities·if a continuing hazard .exists. 

b. Actual Harm or Immediate Endangerment Not 
·Required 

Evidence supportinq.theuse·of Section 504 must show a. 

pollution source. or sources. is presentinq an. n imminent a·nd 

substantial endangerment" to the health or welfare of-persons. 

The legislative history of this lanquage indicates the Agency may 

take preventative action: 

The bill would grant new authority·to the.Administrator to 
take remedial action in case of a water pollut~on episode • 
• • • • When the predictio~ can reasonably.be made. that such. 
el~vated levels (of pollution] qould be reached even for a 
short period of time--that is that they are· imminent-- an 
emergency plan.should be implemented to reduce or.terminate 

· the discharge of pollutants and prevent the occurrence of 

17 Id. This conclusion. is confirmed by the leqislative . 
history of the 1984 RCRA amendments. In am~ndinq the lan912a9e of 
Section 7003, Congress indicated that: 

. . 
the section was intended and is intended to abate 
conditions resul tinq from past activities. . Herjce ·, . the 
lower court decisions in United States v. Wade, 546 
F.Supp. 785 (E.D. Pa. 1982).and United States v. Waste 
Industries, No. 80-4-Civ-7 (E.D. N.C. Jan 3., 1983), 

, which restricted tjle application of Section 7003 (to_ 
onqoinq activities], are incon•istent with the 
authority of the section as initially enacted and with 
these clarifying amendments. · 

(Emphasis supplied.) Se.nate comm. on Environment and Public 
Works, 102d Cong. , 1st Sess. , A Leg is la ti ve History . of the Waste · 
DiS?posal Act, As Amended, at 1524-1525 (Comm. Print. 1991) • 



\ .. substantial endangerment. 18 

Ari· endangerment under Section 594 may be an immediate or a 

lonq-term problem'. An endangerment i~ "imminent" and ac~ionable. 

when it is shown th.at it presents a threat to human hea.lth or 

welfare,· even. if it may .not be fully manifest for ~a~y .years.--as 

may .. be the · case with can~er . and other· effects. 19 . The Court in · 

Reilly Tar clearly: rejected the contention that the analogous 

RCRA Section 7003 was limited to an immedi·ate emerqency. The 

phras~ "imminent and substantial endanqerment"-underscores the 

preventive nature· of the provision. Evidence of actual harm is 

. not required. Thus, Section 504 m~y be used to address a 

threatened harm before actual harm ·is evident. 

c. Quantifiable Endangerment Not Required 

An imminent harm or endanqerment must only pose a reasonable 

· cause for concern f.or the public heal th or welfare in order to · 

constitute an ."imminent and substantial enaanqerment" and warrant. 

the invocation of Section 504 au'thority. 20 Oiscussinq the 
I 

meaninq of the word "substantial" as found in the. "imminent and 

substantial endangerment" phrase i.n Section 106 of CERCLA,· the 

. 18 Senate Comm. on· Public Works, 93d Conq. I lst Sess.' A 
Legislative History,, of the Water Pollut,ion control Act Amendments 
of 1972·,. at 1496-1497 (Comm. Print 1973). · · · 

19 See United States v. Reilly Tar & Chemical Corp., 546 
F.Supp 110.0,. 1110 (D.Minn. 1982) •. 

~See U.S. v,.vertac Chemical Corp., 489 F. Supp. at 885 
{Court held that if EPA could show that.the release of dioxin by 
the defendant presented a ."reasonable medical concern over public 
health,"'then an illminent and substantial endanqerment to ·health · 
would exist under §504 of ·the Clean Water .Act and §7003 of ~CRA) 
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court in U.S. v. Conservation Chemical Co.,, 619 F.Supp. 162, 194 

· ~o.c. Mo •. 198·5) illustrates the appropriate determinative factors 

to be accorded that term: 

[T)he word "substantial'.' does not require quantification of· 
the endanqerment (e.q., proot that a c:ertain number of 
persons ·will be exposed, that 11 eXCeSS deathsit Will OCC~r I Or 
that a water supply will, be contaminated to a specific ' ' . 
deqree). Instead, the.decisional precedent d~monstrates 
that an endangerment is substanti~l if there is reasonable 
cause for concern that someone or something may be exposed 
to a. risk of harm by a release or a threatened release of a 
hazardous substance if remedial action is not taken, keepinq 
in mind that protection of. the public health., welfare and 
the environment is of ,primary ~mportance. A number of 
factors (e.q., the·quantitie~ ·of hazardous substances 
involved, the nature and deqree of their hazards, or.the 
potential for human or environmental exposure) may be 
considered in determining whether ·there is reasonable cause 
for concern, but in any qiven case, one or two factors may 
be so predominant as to be determina.ti ve of the issue. 

The substantiality requirement does not limit the Aqency•s 

author~ty to invoke Section 504 to extreme and extraordinary 

pollution episodes. While purely speculative, or scientifically 

and medically insiqnif icarit, harms should not be addressed 

through this emergency auth!:Jrity,· section 504 may be used to 

correct concentration levels of pollutants in water or sediments 

which represent a reasonable cause for· concern £or the·health·or 

welfare .of those exposed. · 

d. Evidence Must support current Threat 

The evidence.must support a contemporaneous cause for 

concern for the hea·1 th and. welfare of persons, or a current 
. 
threat ~o health or welfare. Section 504 authorizes action when. 

' . 
there is evidence that a.pollution source or combination of 

=-··--
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sources is presenting an imminent and substanti"al endanqerment. 21 

Taken in.conjunction with the preventative and prospective 
" 

meaning of·." imminent and substantial, " the evidence. must show 

that there curre~tl.y ex,ists .a reasonab~e ·_cause' for concern fo~ 

the heal th or welfare of perso!'ls. Wbi.le ·the act~al · harm ma¥. not 

have occurred yet, the present threat of such harm must be 

.substant1ated by the evidence. 

4. Health or Welfare of Persons· 

The emergency provision.of each·environmental statute varies 
•' ' . . 

as tQ ·What interests are protected. The CWA protects the public 

health and w~lfare. The CAA arid CER~LA permit action when the 
'• 

endanqerment is: to the public heal th, welfare or .to the .· 

environment. RCRA requires a determination that the endangerment 

is to the health of persons or the environment. Use of the 

emergency powers of the SOWA may occur when the health of persons 

may be endangered or when necessary to protect·an underqround 

.source of· drinking.water~ 

section 504 requires evidence; of an endanqerment: 

to the heal th .·.of persons or to the welfare of persons 
where·sµch endangel;'Dlent is to the livelihood of su~h 
persons, such.as inability to market shellfish. 

At the very least, Section 504-may be used to address long 

· . 21Both section'~ 504 and se.ction 303 of the Clean ·Air Act are 
based upon evidence·that a· pollution source _or comb~nation of 
sources is presenting an imminent and substantial endanqerment. 
This should be distinguished from the. thresholds found in section 
106(a) of CERCLA, Sect~on 7003 of ,R~, and Section,1431 of SOWA, 
which Cjlre based µpon a showing of evidence-or information that 
the pollution sources may present an imminent and substantial 
endangerment. (Emphasis added). 
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term threats to health. The discharge of a pollutant constitutes 
. -

an immi~ent ·and substanti_al endangerment ·to the heal th of ·persons 

when there is a reasonable medical concern over. the public health 

based on an acceptable, albeit yet ~proven, theory that the .. 
pollutant may be,· for example, teratoqenic; mutagenic, .fetotoxic, 

or carcinogenic. 22 

.The statutory language permitting Agency action when an 

·endangerment ~s pi'esented to the "welfare" of persons allows the 

Agency to address a· wide variety of situatidns.affectihq a 

person's livelihood~ Under CERCLA, "pubiicwelfare" may 

encompass "health and safety, recreational, aesthetic, . . . 

environmental and economic interests."23 _Depending on the 

contaminated water body, thes.e same interests may impact a · 
I . 

person's· livelihood and fall under the umbrella of Section 504 as 

well. For example, harm to the tourist.industry or sport· 

fishermen caused by polluted waters or sediments may impact 
. . 

peopie•s livelihoods arid therefore be subject tQ action under . . . 

section 504.· ~Part IV below. 

5. · Permit . as a Shield· 

For purposes of enforcement actions under· Sections 309 and 

505 of the CWA, Section 402(k) provides a limited defense to 

alleged violations of Sections 301, 302, 307 and 403 of the Act •. 

Dischargers of pollutants from point sources 't:hat are in 

22 Vertac .. Chemical Corp. 489 F. supp. ·at 884-886. 

23 U.S. v. Conseriation Chemical Co., 619 F.Supp. 162, 192 
(0. C. Mo. 1985). 
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compliance with an NPDES permit may attempt to arque.that Section 
" 

402(k) of the Act shields them from liabili~Y.under Sedtion 504 

as well. 

on· its face, however, Section 402.(-k) does not foreclose suit .. 

for injunctive relief under Section .. 504. Moreover; the clear . . . . 
-· 

statutory lanquaqe·of."Section 504. states. that Section. 504 applies 

· "notwithstandiriq any other provisions of (the CWA]." .Thus, a 

Section 504 aqtion may be used to defeat.the permit as a shield 

defense • 

. III. RELIEF AVAILABLE UNDER·SECTION 504 

Section 504 is the only "imminent hazard" authority which 

requires pre~response judicial proceedinqs. As relief may only 

.be· provided by a district court, a judicial referral is required 

to initiate a Section 504 action. Although -the litiqation 

process may delay em~rgency action, the tool is nevertheless 
. . 

·quite powerful t~ address hazards that cannot otherwise be 

addressed. A Temporary Restraininq Order . or· Preliminary . 

Injunction may be ~ppropriate depending upon the nature and: 

extent of the· pollµtion emergency. 

Upon ·receipt of evidence of an 1niminent and substantial 
. . . 

endangerment, the Aqency may brihq suit to restrain ·nany person" 

causing or contributinq to the .pollution to stop the .. discharqe of. 

pollutants. Thus,· Section 504 i\Uthorizes a court.to ·enjoin a 

large universe of p~tential defendants, not just an NPDES·permit 

holder~ owner or operator of a pollution source. 
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Section 504 also authorizes such "other action as may.be 

necessary." ~ther action may include, but i~ no~ limited to,_ 

requiring affirmative treatment or controls to be ·imp'lemented to 
. . . - ' . . . . 

mitigate the.effects of the pollution, or.to prevent .the onset of 

the hazard. The relief souqht should eff~ctively abate or 

miticjate a pollution endanqerment that has already occurred, or 

that.is continuing to occur, or prevent an endanqerment that bas 

not yet .materialized.~ 

Section SO~ pro~ides a qreater variety of remedies than is 

generally available· under other enforcement.provisions of the 

CWA. The relief available ·.under Section 504 is limited only by 

the creativity of- a federal district court exercisinq 1·ts qeneral 

equitable powers. 

Faced with a threat to surface-water used for drinkinq. 

purposes, for example, a district court acting under Section 504 

might order the poiluter to notify the service area for the 
- . 

public water supply that a threat to ·health existed from 

continued reliance on the contaminated surface water, or require 

the polluter to provide an alternative dri:rikinq water supply, 

such as bottled water. This relief .cou.ld be souqht in concert 

u ·Factors considered by one cotirt in devising.appropriate 
relief include: 

1. The nature of the anticipated harm. . 
2. The burden of an injunct~on on the company and its 
employees. 

J. The financial ability of the d~fendant to use .other 
means to dispose of the pollutant. · 

, 4. A margin of safety for the public. 
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with relief under section 1431· of the. Safe Drinkinq Water Act. 

Additionally, ;the co,urt could order the polluter to pay for a 

doctor'~ examination of affected persons to ~etermine t:tie ·extent 

.of the threat to public health. Provision·of educational 

·proqrams which reduce the threat is •nether optio!l.· A cour:t 

miqht require similar actions by ~ polluter contaminatinq surf ace 

water where recreational contact poses a threat to health, as by 

orderinq the polluter to post warninq siqns in the area 

surroundinq the c~ntaminated water body. Because of the broad 

·ranqe of potential relief available, Section 504 aiso would be 

.Pa~icularly useful. to handle contaminated shellfish problems or 

situation~ of ·harm to the tolll'ist industry and fishermen caused 

by pollution ·of surface waters or sediments. 

IV. CIRCUMSTANCES .APPROPRIATE FOR THE USE O~ SECTION 504 

504 •· 

The .f ollow1riq are circumst~nces ~here EPA may use Section 
i'. 

This ·list is not inclusive.· The Agency may use Section 504 

in other situations so lonq as the qeneral guidelines set f<?rth 
I 

in Part A above are' followed. 

A. Contaminated Sediments 

Contaminated sediments can pose a· threat to the public 

health· and welfare by contaminatinq human food sources and b~ 
' . . ' 

contributing to the decline of commercially harvested species, 
. • . 'I' 

such as ·shellfish. Because th~ contamination may.result from 

discharqes in compliance with a National Polluta?lt Discharq~ · 

Elimination System ("NPDES") permit,· the· contamin.ation may ·evade 

•. 
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. ~eq\llation under either Section 309 of the CWA or CERCLA, which 

otherwise are commonly us~d mechanisms for addressing such 

situations. Section J09 may be unavailable because Section· 

402(k} of the CWA provid~s a limited defense to violations of 
. . 

sections 301 ·Of the Act for sources of poliutionin compliance 

with an NPDES permit (this. is the so-called "permit as a shieldi• 

defense~ . see Part:. II.B. 5 above). CERCLA is unavailable because 

of the federally permitted release exception in section 107(j) of 

CERCLA, 42 u.s.c. § 9607(j). Section 9601(10) of CERCLA, 42 

u.s.c. § 9601(10), define's the ·term "federally permitted· release" 

to include "disc~arges in compliance with a permit under section 

1342 of Title ·33." 

Contaminated sediments'constitute a pollution source within 

the meaning of Section 504. Section 504 authority,. as we have 

seen, is not limited to discharges, either past or present, but 

covers any sources of pollution that are presenting an 

endangerment to t·he ·healt,h or welfare of persons. .Additionally, 

suit can be brought against any person· causing ~- contributing to 

the pollution. 

At least two forms of injunctive relief are available under 

Section 504 in contaminated sediment situations. The Act 

provides. for district court action'to."restrain any person· 

causing or contributing to the alleged pollutionto·stop the 

· discharge of ~pollutants causing or contributing to such 

pollution. II. This language. author·izes an ,injunction ·to restrain 

:;:oirit.scurce dischargers causing or contributing t~ contaminated 
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sediments that present an imminent .and substantial endangerment • 

. In addition,· Section··504 authorize~ EPA to brinq suit to 

compel any persQn causinq or contri~utinq to' the alleged 

pollutic>n to "take such .. other action as .may ·be n~cessary •. " This 

lang\J.age may·authorize a district court to require·a discharger 

or nonpoint. source of pollutants to remove or clean up· 

contaminate? s~dimehts •. However, use of Section 504 authority to 

require clean-up.· of contaminated· sediments or to . obtain rec;ovecy 
.. I ' . 

of clean-up costs is untested. Point source dischargers in 
\ . 

compliance with.an NPDES permit miqht attempt to arque that 

section 402 Ckr o~ the CWA shields them from liability·. This so

called "permit as a'shield".defense is.discussed in Part II.B.S 

above. 
' ' 

The Assessment and Remediation of Contaminated Sediments 

Program is conducting sediment surveys of the Great Lakes·. Other 
' 

se~iment studies, such as the nationwide U.S. Geological S~rvey, 

have been or are beinq done in other areas of th~ country. 

Results of these studies may be u~ed"to target sites· posing 

dangers that woul,d . be appropriate. for ·action under section 504. 

B. Narrative Water Quality Standards 

Section 504 may b~ used to back-up the use of non-numeric 

.water quality stand~rds. These so-called "~arrative" standards 

.may be'difficu1t·to en:force.under.other·provisions of the Clean 
' 

Water Act. Narrative standards, such as the proscription aq~inst 
. . 

the discharge of, t:oxic pollutant~ in toxic.amounts, and the 

requirement to refrain from exceeding water quality crite,ria, can 
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be implemented using Section 504 in certain circumstances. Where 

a discharger is in.compliance with its permit, ·yet water quality 

criteria are not.being me~, Section 504 may be.a useful 

supplemental tool to' abate those·discharqes. 

When a water quaiity ·standard is beiriq exceeded, and the 

exceedance results in beach closings, contaminated shellfish 

beds, or otherwise endanqers .the ~ublic ~ealth or welfa~e, 
Section 504 cari be used as an enforcement tool. · If a court 

refuses to enforce the narrative effluent limit under section 309 

of the CWA, . .section 504 pi:ovides the court with sufficient 

authority to req\lire beach cleanup, cessation of the dis~harge; 

or other appropriate relief. 

c. Pretreatment 

In·certain circumstances, Section 504 may· be.of benefit in 

enforcement actions against Industrial Users of POTWs. If 
... 

Industrial· Users are not covered by cat~gorical limits, for 

example., use of Section 504 might be beneficial .when the.· 

pollution cr:eated by the IU is creating. a~i . imminent and 

substantial endangerment to the p~lic heal th or welfare •. 

Additionally, in situations in which the Industrial .user is 

creating such an endangerment to the public health or welf°are, 
I 

but is not causing "pa~s through,"·because the.POTW does not have 

limits for the pollutants the IU is contributing.to its. effluent, 

use of. Section 504 may be a .. helpful .enforcement tool. Section 

504 may ·also be used ~n conjunction with a Section 309 penalty 

action 'in situations when the :ru·is covered by, yet in violation 
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of, a categorical pretreatment standard or the general 

prohibition against :discharges that_cause pass through, and there 

exists an.imminent and substantial endangerment to the health or 

welfare of persons. 

o. Oil and Hazardous Substance Spills 

Section 504 offers some advantages over other enforcement 

mechanisms when dealing with spills of oil or hazardous 

substances. Oil and hazardous substance spills.are-addressed 

under Section 311 of the Clean Water. ·Act, as amended by_ the Oil 

Pollution Act of 1990~ Unlike Section 311, however, -action under 

Section 504 is n~t based ';1POn reportable quantities. See Section 

.Jll(Q) (4). An action brouqht under Section 504 may be 

supplemental to a section ·311(c) or (e) order given to. abate the 

endangermen~ arising from an oil or hazardous substance spill. 

Similarly, hazardous.· substance spills are also addressed under 

Section 106 of CERCLA. Unlike CERCLA, however, Section 504 has 

n_o requirements fo+ 1istinq ·as a hazardous substance. 
. e . 

Furthermore, Se.ction" io6 administrative actions carry with them 

the possibility of claims against the-Agency by defendants for 

refunds of monies spent to clean up sites in certain· 

circumstance~. There is no such threat·when judicial action is 

taken under Section 504 •. 

E. StormwaternDischarqes by Municipalities Under 100.000· 
· Population 1. 

" Municipalities ~erving_ popu~ations less th~n ioo '· ooo with a 

Separate storm sewer ·'system are not currently . required I under 

Section 402(p) of the Clean Water Act, to comply with permit 
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requirements for stormwater. some of these cities·may have 
-

quantities of pollutants in their stormwater which pose an 

endangerment to the'public health or welfare. Section 504 may be 

used to curtail known, or:anticipated,_ toxic, and other such 

·discharges. of: pollutants, where ·those discharge·s are causin~ or·· 

contributing to .. an endangerment of the public health or welfare. 

Section 504 could be used to require installation of appropriate 

treatment·technologies to prevent such disc~arges from 

reoccurring. 

Section 30~ information requests can be used to determine 

the toxicity of ~tormwater discharges in areas· that are known to 

·be failing to meet water quality standard$, such as specifically 

identified areas of the Great Lakes. Cases in which stormwater 

discharges are contributing to the contamination or depletion of 

fish or shellfish populations, or causing or contributing to the 

failure of bodies· of. water to meet water· quality. s~andards, are 

situations appropriate for use of Section 504. 

F. Nonpoint source Poiiution . 

Nonpoint source pol.lution currently causes some of the mos~ 

severe·remaining water pollution problems.in the United States. 

If nonpoint_sources cause or contribute to the endangerment of 

the public health ~nd welfare, they are subject t'? action under 

Section 5·04. ·For· example, agricultural runoff in several forms 

can cause or contribute to ba.cterial. contamination, nitrat~ and 

pesticide contamin~:~ion, and eutrophicatic:>n o.f essential bodies 

of water such as the Chesapeake Bay. These ·d~scharges are 
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subject to action under Section 504 when they.pose an imm!nent 

endangerment ·to the ·publ.ic health. or welfare. Two forms of 

aqricultural·runoff, in particular, can often present an · 

endangerment to. the public heaith. and welfare. Sub-Sur.face· flow 

of s~luble chemicals from agricultUral run-off, as ·we·ll as sheet 

.flow from aqricultural .fields. and small feedlots adjacent to 

waters of the U.S.-, may cause bacterial and other dangerous 

contamination in surface waters. When bacterial.contamination 

from these pollut~on ·_sources is present, either. because a 

hydraulic connection between the groundwater and the·surface 

water .has alloweQ. the bacteria to contaminate the surface water 

via subsurface. flow, or when the co.ntamination ·results ··from 
., . 

~irect runoff, the situation·often warrants the use of Section 

504. For example, bacterial contamination from'these sources.is 

especial-ly dangerous to the' public health and welfare ·in coastal 

' waters and . estuar·ies"' where the contamination. causes . beach 
. ' 

closilres, as weli as the tainting and _closure . of shellf.ish beds. 

Nutrient and pesticide runoff from sub-surface flow of 

soluble chemicals- in groundwater that bears a hydraulic 

connection to surface· water, as well ·as . from sheet ~off·, may 
. . 

al~o endanger both human health, ·and livesto.ck populations. 

contamination of waters of the United States, as well as private 
I' 

drinking water wells, with toxic levels of both nitrates and 

pesticides, has be.en attributed to nonpoint source. agricultural 

runoff. Nitrates ::an be especially toxic to infants, although 

they may also endanger the· livelihood of ·fari;ners, ·by destroying 
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livestock·. populations who drink from the contamina~ed· water. 

sources •. Pesticides from agricultural.applications have' been 

found.in priv~te dririking water we~ls as a.result of agricultural 

runoff, as confirmed.by a recent study of drinking.water· in Ohio 

. ·conducted by Heidelberg ·colleqe. The extent.of pesticide 
. . . . 

contamination of drinking water wells has also been documented by 

the Agency in the November 13, 1990.~~port of the results of 

Phase 1 of the National Pesticide Survey of Drinking Water Wells. 

This report indicates ·that at least 10%, or 10,000 community· 

drinking water wells,:and at least 4.2%, or 446,000 .domestic 

water wells, have detectable levels of at least one pesticiQe. 

In summary, whenever drinking water or livestock~opulations are 

endangered by surface water contamination with. p~~ticides, ·. 

~gricul tural chemicals, or nitrates, . use. o.f Section 504 may be 

appropriate. 

Agricultural return flows, which are exempted from Section 

402 requirements, also can often pose an imminent and substantial 

endangerment to the public heal-tti or welfare. In addition.to 

contributing to both the bacterial cont~ination, and the 

nutrient and pesticide contamination mentioned above, 
' . 

agricultural return flows discharge elevated levels of Tptal 

Suspended Solids. These discharges contribute to the destruction 

of salmonid fisheries that are essential to the pUblic welfare. 

Studies by the State of Idaho have shown that c.lean sediment from 

both logging.and agricultural operations can cause.the 

destruction of salmonid fisheries and spaWning habitat for 
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·valuable salmonid populations. In the case where .salmonid-or. 

other fisheries are ·endangered by aqricultural return flows or 

clean· sediment discharges, use of Section 504 may be warranted. 

--.G. · . T.oxics -

Numerical effluent limits for toxics, including persistent 

toxics, or toxics· that bioaccumulate in aquatic vegetation and · 

wildlife, are ;not currently-included in all pe;rmits of pl.iblicly 

owned treatment works where. they may be necessary. Water ·quality 

standards based on numerical criteria relating to toxics· have 

been developed by most States, and EPA. recently promulgated .. . 

numeric criteria_ for toxic pollutants for those States that had 

not developed their ·own numerical criteria. 

Section 504 may be used to ·terminate. or control toxic. 

discharges that.pose' ii:ominent endangerments to the public health 
. . 

or welfare by requiring treatm~nt .technol.ogy to be installed to 

·· lower· ·or eliminate the amount of toxics discharged. Civen that a· 

lon<1 term program to set n·umerical effluent limits for· these . . . ' . . 

toxics is underway, Section 504 is a useful tool· in appro~riate 

circumstances: to address those toxic discharges which constitute 

an imminent and.substantial endangerment until permits inclu~e 

num~rical limits, or in. cas.es where such an endangerment exists 

despite such limits ·having been set in a permit •. 
'\ ,... 

Toxic Release Inventory data could be.used to target further· 

investigation into releases which present an imminent 
' . . . 

endangerment to the public heal th or welfare.· . Facilities 

discharqing effluent.containing to~i~ amounts of any toxic 
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chemical listed on the Clean Water Act Section 307 list could 
-

present_si~uations where Section 504 would apply~ Iri the Great 

Lakes, facilities discharginq toxic amounts. of any toxic listed 

·in the. tpxics appendix to ~e Great Lakes Water .Quality "Aqreement 
. . -· - -- . . . - - . -- . -- . . . 

could be subject to action under Section 504, if the discharqe • 

could be shown to be_causing ~r contributing to an endangerment 

of the publ'ic health or welfare.· 

H. Combined Sewer overflows 

Combined sewer Systems (CSSs) are systems designed to carry 

·sanitary, industrial, and commercial wastewaters and. storm water 
. . . . . 

runoff through a sinqle-pipe syst~ to a treatment facility 

before discharqe to a receiving water body~ Durinq dry weather 

conditions, CSSs generally accomplish this objective: ... Durinq wet 

· weather, the combined flows may exceed. the capacity of the 

collectiQn ·system or the treatment facility. In this situation, 
. I . . ' . 

. . 
these C_ombined Sewer· Overflows (CSOs) are discharqed directly 

into t~e receivinq water without any treatment.. csos are point 

source discharges subject to NPOES regulations and must meet 

CWA's technoloqy-based and water.q\iality~based r~quirements. 

Use .of Section 504 can be" a powerful tool to require 

compliance on the.part of violators whose discharqes are posing 

an endangerment to the public health or welfare.- Cases ,in which. 

beach clos_ings may· occur as a result of cso .discharges would be 

an appropriate situation in which to consider use· of Section 504. 
. . 

Additionally, ca_ses · in which cso disc_harqes ar~ contributing to 

the contamination or depletion of fish or shellfish populations, 
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or the eutrophication of a body of water, as in, the Chesapeake 

Bay, would be appropriate cases.in which to make use of Section 

504. 

CONCLUSION 

section 504 of the Clean Water Act is a .potent enforcement 

tool for the Agency to adcil:-ess water pollution presenting a~ 
- . 

imminent and substantial- endanqerment_to·the health or welfare of 

persons. An action may be brought to prevent a threatened 

endangerment from m~~erializ~nq or to mitigate harm that pas· 

already occurred. section 504 also may be used to respond to 

hazards that cannot be adequately addressed by other provisions 

of the CWA, ~r to abate an endangerment pending the 

. implementation of permits in non-permitted s~tuat.ions, or the 

resolution of other enforcement actiops. When appropriate, the 

Agency encourages its use by the.Regions to the fullest practical 

.exten~. 

For more information on this guidance, please contact Avi 

Garbow (Te.l. 202-260-1579) or ·Marla Brin (Tel. 202-260-8183), 

both of the Off ic~ of Enforcement, water Division, or Anil 

Pr1azyna, Wat$r Branch Chief, Region X (Tel. 206-553-1023). 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

SUBJECT: 

FRCM: 

TO: 

December 14, 1979 

'OFFtc:~· OF 
GENERAL. C:CUNS£J.. 

Allocation of Litication Res=onsibilities _, -
Between Regional and HeaC.quarte::-s CcU1ponents-: 
of Off ice of Gene= al Counsel RE CE l V EC, 
David O. Bicka=~ 7!, 
Deputy 'Gene=al Counsel 

Region<:ll Cou.."'lsels 
Associate General Counsels 
Deputy Associate General Cou..~sels 

OEC .1.9 1979 

REGION ! 
OFFiC"' OF KtG· '"'r'~! rt:ll~·~t '- _ t.. lV1r<._ .J ••• ).__ 

Allocation of litigating responsibility·raises 
difficu~t issues of management and professional pride, 
both wi~hin the Office of Gene=al Counsel*/ a-"'ld between 
our office and the Justice De:;:ia=t.-nent. o\ir experience 
during the past two years of operati.:lg under our 
M:morandu.-n of Understanding with Justice convinced me 
that tl:.::se issues are resolved bette= by discussions 
a..~ong pee~s who have ~ good deal of respect for each 
others abilities than by. scriptu=al citation. Be!o=e 
I set out what I believe ii the app~opriate appr6~ch~to 
this issue, I want to emphasize a nu .. we.r: o.:f .factor-S :tna·:: 
I have considered. · · 

1. I exnect all attci~nevs _i!f tfiis-::a'ffice to be 
technically equipped to writ~; f fJ$~}?1e' l:n:i~~~ - i-n·~ "the 
Federal Courts. By "f ileable 11~ • I~.-rr.iea~-b.~i~.~~-~~:f:.h~~ meet 
my standards of professional com~etence:t.·: and; t.hos·e,:·of. 
the Assistant Attorney General- ~--Tu,: neadquax.ti=rs t· the · 
Associates .and their Deputies ·are responsible ,.~oi. a:ssur.i:."'lg 
that .the standard is met~ in .. the regions the Re«j"ional 
Counsels have that responsi.bil~ty • . .. . 

2. Regional counsel staffs shou.ld. be.involved·iil 
·any litigation arising out.of decisions made in their 
regions. 

V The· of::ice of Ganeral .Counsel includes ~e-Rec;iona't 
Cou..~sels and their st~ff~.-
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3. Legal positions taken in the Courts must be 
consistent from region to region, and must be consistent 
with the Agency's overall legal position. The Associate 
General Counsels must be aware of, and must have an ade
quate opportunity to co~sider, what argu..~ents we will be 
presenting to the Cou=~s. 

4. Detenninations about the proper presentaticn 
and staffing of litigation matters are to be made af te~ 
consultation between the relevant Regional Cou..~sel and 
the relevant Associate (or a designee who has authority 
to speak for the Associate) • I will resolve any U.."'l=esolva!:J.le 
disputes·, but I expect these to be kept to a rninir:n:. .. 71. 

·with these factors in mind, I believe the following 
procedures and principles should govern the allocation of 
litigation responsibility between our regional and head
quarters components. 

1. When EPA receives a complaint or petition for 
review in an action arising out of a regional action, -the 
office served (ioe., regional or headcuarters office) will 
within 24 hours-transmit the pleadings to the other of=ice 
and the Justice Depart.'":l.ent. 

2. The Regional Counsel will teleF~one the Associate 
General Counsel in the affected Division (or vice versa) 
and will discuss who will be assigned to the case and the 
general allocation of responsibilities for its presentation. 

3. As fa general rule, regional personnel should 
ordinarily take the lead on issues concerning the propriety 
of the manner in which discretion was exercised in a oarti
cular instance. Headquarters attorneys should ordinarily 
take the lead on legal and policy issues that have a broad 
impact on the nationwide administration of EPA's programs. 
I expect that in the many cases where both elements are 
present, attorneys from both offices will be writing 
different sections of the brief. 

4. The "general rule" will undoubtedly'have·many 
exceptions. I expect these to be developed on a case-by-
case basis between the Associate General Counsel and· the»· 
Regional Counsel .. ~n a common-sense manner. ·In parti_cular~ _»· 

. - . ·· ..... 

. .. . . -· ... ··.· . .,:·. 
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I exnect the Associates to.be ooen-minded about assertina - . -territorial rights on an issue merely because it is arguably 
"national". I will not look favorably upon appeals by 
Associates that a matter be handled out of headquarters, 
if the Associates can't da~onstrate that a headquarters 
attorney, bv familiaritv with si..~ilar cases or bv su~erior - - - - -access to heacquarters progra..~ people, will add sig~ifi~ 
cantly to the thoroughness with which our position wilf be 
presented to the Court. 

5. Headquarters attorneys are not forbidden to 
contact regional progra..~ people directly. There are many 
occasions where this may be the most efficient means of 
gathering infonr.ation. However, headquarters attorneys 
should recognize that regional counsel attorneys will 
frequently have a better feel for w_ho the most knowledge-able 
or authoritative person is in the region. If the headquar~e=s 
attorney has any doubt about who the best regional source of 
information is, he should call the Regional Counsel. In 
any event, when both headquarters and regional attorneys 
are assigned to a case, the regional attorney should know 
who has been contacted. 

. . -. 

. . . . 
.... 

. -

-. 
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"Contacts with Defendants and Potential Defendants in Enforcement 
Litigation", dated October 7, 1981. See GM-6.* 



"Quantico Guidelines for Enforcement Litigation", dated 
April 8, 1982. See GM-8.* 
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Subject 

Section Directives Con~ernin& 60-Day 
Repo=t and Processing New Referrals 

To 

-
!ll -.L E ..... __ . c: I ED -=: ' - 1- • .. e" s - .., ·- .., .~ '- ~O:. :, : 

D.>te 

Jun C 2 .2 I 1 9 e 2 

My recent review of selected hazardous waste enforceme~t 
cases, the 60-day~~eport and attorney ti~e records fer the last 6-
month period has been cCLl?leted. My review has yielded much useful 
infor3ation and given ~e a better understandi~g of how attorneys are 
spendi~g th~ir tine. It h~s also caused me serious concern abou: the 
nu~ber of cases which appear not to be proceeding in an organi:ed 
fashion to any fo=eseeable conclusion. For example, l was shcck2d 
to learn that in a he; za::-dQ'..lS waste CC!S e which ~-as £ il eel r.:orc tha.-i 2 
years ago and in ~hich a partial settlement was obtairieci several 
months ago, that no amended corr.plaint has been filec against non
se:tling parties nor has a~y discovery been conducted in :he existi~: 
case. In another case, despite being aware of the existence and 
identity of generators for more than a yea=, no amended co~?laint 
has been prepared nor has any meaningful discovery been cc~duc:e~ 
against defendants or pote~~ial defendants. 

I have also beco~~ increasingly concerned that cases 
referred to the Department by EPA have in some instances languished 
for no identifiable reason. It is incu~bent on each attorney to 
manage his/her case docket so that cases are analyzed prc~ptly and 
litigation is moved forward aggressively to an expeditious conclu3ion. 
Accordingly, I am instituting the following procedures which arc to 
be followed in all enforcement cases. . . 

Handling Cases on the 60-D~y Reoort: 

My review o~ the 60-day report and a random check of the 
accuracy of the entries leads me to the conclusion that the disp~rity 
which exists between our version and EPA's version of which cases 
are being held at EPA's request, for litigation strategy reasons 
or pending the receipt of additional information from EPA will not 
withstand close scrutiny •. In a recenc meeting, Mrs. Dinkins 
directed rr.e to insure that all cases on the 60-day report Bhould 
be filed or de~lined as soon as possible. She exnressed her 
dis?leas~~e ~ith ou::- delay in fiiing a~d prosecuting E?A's cases 
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and instructed me to deter~inc whether mc~bers of our staff have 
f·ailed to prc?are the necessary plcadi-:-igs o:- pi..:t fo:-th th~ neces:;:.:.,a 
effort to conduct EPA's enforc~mcnt litigation in a .ti~ely f~shio~ 

In short, it app~2rs that despite my requests some 
staf~ attorneys have failed co manage their dock~ts or prosecute 
existi~g cases inn ti~ely 8anner. Accor~ingly, 'the follc~in; 
general direct order is effcc:iv2 i~~~diately for cases lisccd 
by category on the 60-day report as unfiled: 

1. Cases under review in Division and in United States 
Attorncvs' Or~ices - These cases are to be reterreo 
to Unicea Sca:cs Attorneys within 30 days of this 

2. 

·me~orandun and expeditiously filed in district cour~. 
Thc~eat:cr, they arc to be vigorously prosecuted. 
Ste.££ attorneys .are respon5ibl~ fer !10tifying the 
Chie'f ·0£ the Environ::Je::tal Enforce::ie11t Section in 
writi~8 of the date of filing; the identity of t~e 
governQent attorney primarily responsible for handling 
the case; the r'2lief the gove:-r.;::en"C see~:s; the a:;:cnrnt 
of section atto:-ney time ~hich will be required for 
the next one year. 

Cases held at reauest or a~reement of EPA for settle
m~nt discussions or reason~ or litiQative strate~v -
="T"---------------------..,.-----~------,-----...,.-~--.....-..,,,---~--· ..... _T11es2 cas~s are to be rererred to Ur:i.~ed St.:.:es 
Attorrieys within 30 days arid expediti.ously f ilcd 
in di.strict cour-t a:-id the sa::-.e info:":::a ti on pt"o\·ided 
as required in ice~ ,l above or a me~orand~~ shall 
be p:-ovided to the Chief of the Environoental 
EnforceDcnt Section within 30 days from the date 
of this memorandum indicating (a) the litigative 
/strategy reasons that the case has not been filed; 
(b) the identity of the EPA attorney who requested/ 
agrees with non-filing; (c) the date such request/ 
agreement was made; (d) written approval from EPA 
that this course continue, including the stated 
reason therefor; (e) the progress which is being 
made which in your view justifies continuing to 
withhold the case from filing. 

,3. Cases Jn~..,·hich additional factuc:i.l or- legal inforr.;aticn 
. has been requested OI EPA - ~h thin 2 wee1~s rrorn the 
dace or t:nis r.ie:-rwrandum, a written memorandum shall 
be provided to the Chief of the Environmental Enforce
ment Section which shall contain (a) the information 
and a discussion of its necessity for the case; (b) 
the dates on which it has been requested; (c) copies 
of all writte~ correspondence which has been sent/ 
recei~cd during ~~e past_y~ar re~uesting and/o~ 
ref us ins to ;J:'.'O\'l8C the 1nror::iat1on; (-::) :~c :'..dcn:i ty 
of the ~?A attorney. 



- 3 -

Ha:-:cling ~:ew Referr2ls: 

.EPA.h~s ~et referral of· new cases as .one of its highes: 
pr i or i t i e s • S inc c Har ch 3 0 , 1 9 8 2 , EPA h :=. s . re f e r r e d 2 0 new c as e s : o r 
filing and expects to send an additional 100 cases for fili~g before 
the end of this fiscal year. De?art~enc attorneys should give ?riori:; 
to expeditious handling of new referrals. The follo~ving procedures 
are effective i~mediately: 

1. Upon receipt of the infor~~:icnal co~~ of a re~erral 
P-c 1·aoe a DOT ~- .. o,...no•· '·'l

0 l 1 ~e assi::r1eci rv'"' the C~S2 Cl :... i;,;> J ...; c. '- .... - . - / w .J... ._., \,.. 

and EPA will be informed of the attorney's identity. 

2. The DOJ attorney should co~tact the EPA regional attorney 
assigned to the case within 7 days to determine the 
stat~s 0£ the case a:ld an:; iwpor:ant factual or legal 
issues in the case. 

3. Withi'rt 30 calendar days after DOJ receives the fori:al 
referral letter from EPA, the DOJ attorney is responsible 
for analyzing the case, pre?aring ap?ropriate pleadings 
(co~plain:; discov~ry; etc.) and ~ecc~nending to the 
Assistant Attorney General that the case be filed or 
declined~ A staff reco~~endation that the case be 
declined or that additional information recue~ted cu5t 
~.e. approved by the Chief, Envirom:icntal Entorcement 
Section. All reauests for additional information should 
be made orally ~nd confirmed in ~riting to the Regional 
EPA at:orneys a~d technical personnel wich carbon CO?ies 
of such cor.res?o:1dence prov"idcd to the approµ::-iatc 'S?:\ 
headquarters attorney and technical ?ersonnel. 

4 •. Retomrnendations which will require more than 30 days to 
prepare should be brought to the attention of the 
appropriate Assistant Section Chief iremediatelv. EPA 
should be infor-:1ed in writing of the reason for the delay 
and given a date by which a recommendation will be Qade. 

5. Wherever possible, compl.aints should be accompanied by 
appropriate discovery docu2ents. The propriety of seek
ing a preliminary injunction should be considered in 
each case. 

Filed Cases: 

Cases which have been or will be filed are to be vigorously 
prosecuted. The goal in our cases is an expeditious settlement whic~ 
is favorable to the Uni~ed Sta~es consistent with EPA's policies and 
applicable law or a trial where resolution by settlement is not 
possible. Attorneys should re~cmber thac the United States is a 
plain:i.ff in these CcS·23 and shoulc push cases fo:-·.:c:rd to t-=:-ial. 
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.Attorneys should assu~e that when a case is referred to the D~µa~:
ment hy EPA, attempts at settlenent have essencially failed and E?~ 
i11ten.:is th.:~t the case be filed promptly ·and a~cti.vcly litigatec. 
This does not mean we will refuse to n~gotiatc with deien~~nts. 
I t :.; ea n s that we w i 11 c. l · .. ;a'-':; n :- e 'Jar e our ca s es ~ o :."' tr i al eve;, 

,/ . . 
while negotiations a~e p~ocecding. 

One cannot o:-o~eed ~s a olaintiff without a case 
Plan and stratecov. Atto:-::cvs are re:spo:;sible for t~e dc:\•elo:>-

.,, .,I a ,. 

n-i~ ~a CC.SP 1 ........ ..J -1.,.-~.J~(::il""l'~r 2~..: f.'lr- -~5ior~·C\T""\- of o~r~~-i:"' ~ _ .. _ o _ _ ? c::. n ~nu .:- __ "" ~ _ =:: .' ... u - - - c::. ::> - 0 , 1. .• - •• l. - •• .::i \.,. - •• :..> 

- .. · l ; - • t · 1 ; - · ,. - i o · - r.> - '"" ~ e ~ " ~ ,... s t o a '"' s u ·- e - ~1 "' - ,... \.., .::> reS?Oi:SlDl .... 1... ... eS 0 -'-162'-- .,1 ~-u. ......... :..;1..:._ v .. ·-~·C.l. '-'~-

litiration stra~e 0oy is followed. Attorne~s are res:>ans~ble ror 
0 - • 

ider.:ifying and Tequesti:-ig a~l necessary assis::once frow EP:\, 
If that assistance is not fo=thccming, attorncvs ace ~esoonsible 
for bringing this to t~e at::cntion o~ the Chie~ or Assis~ant 
Chief :for e):?ed.i::io,us 1-esol'..l::.~on ·.1ith EPA. Sisilarly, attc:-neys 
are responsible f~r fa3il~arizing the~selv~s ~ith r~leva~t statutory 
and regulatory prov.isions, understanding ·the tech~ical issues 
which are presented, ide~tifying policy or legal questio~s which 
arise in litigation and seeking early advice on the ap?ropriate 
litigative/policy position fro~ EPA and the section rnana;e~ent. 

Section attornevs must undertake and follow through 
on case preparation. There is no acceptaDle reason for failing 
to conduct necessary discovery or perform other phases of case 
prepai:ation. Any requet..t by EPA or a United States Attorney 
to stay trial preparation for any reason must be rnade in writins 
and be personally ap?=oved by the Chiei o~ the Environmental 
Enforcement Section. Attorn•2ys are respons:.ble for identifyin£ 
and requesting needed litiga:ion support. 

Attorneys are responsible for rnaking maximum use of 
the Depart~ent's training and litigation support resources. The 
Chief and Assistant Chiefs are available for consultation and 
advice on all phases of case preparation and strategy. The 
Section possesses substantial form files, technical infor~ation 
and an expert witness file. The Department provides extensive 
training through the Atto-::-ney General's Advocacy Institute for 
trial preparation and techniques. EPA and other federal agencies 
have vast quantities of technical material which nay be easily 
obtained and utilized in our cases. Attornevs should fa~iliarize 
themselves with sou~ces of infor~ation and u~ilize them. 

In ·the future, Carol, Lloyd ·and ·1 will undertake 
regular, periodic revie~ of our docket to evaluate the progrecs 
of our litigation. ·~his periodic review .is not, however, a 
substitute for seeking our consultation on case specific or 
generic issues which arise in your cases, 

It is my ihtention that this rnenorand~~ serve as a 
re~inder to each scc~io~ acto=~cv th2: our o=i22r~ obli~a:ion 
is the expeditious, sa:is~ac:ory~han~ling o~ ·EPA'~ enfo;ccsent 
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ljtigation. In most of our cases, section attorneys are doi~g 
goo2 wo~k. In others, s~bsrantial i~pro,·e~ent is necessa~y to 
meet acceptable standa=ds. I ask each of you to exa~ine the 
amount and q~ality o~ you= effort c~pendcci on your cases and 
to place increased ernpha~is on ~oving our cases fdtward for 
resolu:ion by trial or settlesen:. A~v uucstions about this 
me~orandu~ should be a~dress~d to me. J • 

I a~ providing EPA manage=ent ~ith a CO?Y of this 
~emo=and~ro and the mos: rec~nt 60-day report. 

cc: Mrs. Carol E. Dinkins 
Mr. Anthony C. Liotta 
Ms. Mary L. Walker 
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SUBJECT: 

FROYi: 

TO: 

...,., • " • , - ~ ..;) , .. \ • i.:.. -=> ~ , ·~ ... i ... '._: I \ j ,. l ::.. i' ... , , "" L... ; ; ~: ~ -.· E c T 1 cl > J 1 ... c..; :: t ~ c 'f 
( VI ASH ir.::;-, TON, t'I C 2 0-1G. 

Re~uests to Depart~ent of Justice to 
\~i th!10ld Action in Referred CJscs 

'. -r; Q_ '\ 
Mic:i3el A. Browa \l.,'J_( ... ~,--· ~ \.--
Acting Enforcc~e~t Counsel/ 

Deputy General Counsel 

Regional Counsels 
·l-issocin t0 E:1:or=c:71cn t Cou:-: se ls 

OTFr<:T OF" 
LCGAL Al40 L:NFORCEMEN'l' 

Robert Perr~ and I recently attended a meeti~g with 
off ici.a ls of the DeFart."71cn t o: Justice to ci s.:::u ss t!:e s ta t'.ls 
of case~ which had been referred to DOJ f~c~ th2 Agency. 
During that discussio~, we ~2re advised t~~t in ma~y cases, 
action is being withheld by DOJ ut t~e request of Regional 
attorneys who are involved in the cases. 

When a case has been r2fcrrcd to DOJ, it shoul~ have 
been investigated, pre?arc~ a~d dcvclo?cd so th~t suit can 
be filed and tr:e case tri·2c~ wit!-'.o\.:.t i:1orci.natc delay. T!1e 
Dcpart~ent of Justice should be rc~uestcd to withhold action 
on a case only for good ~nd suf f icitnt re~son. 

I will be worJ~ing closely with DOJ en a re9ul.:!r basis 
to assu:-e that we refer quo2.ity cas2.s, and thilt they are 
filed and prosecuted cx?editiously. In order to avoid 
misunderstandings among DCJ, Headc:'..1.;i:::-ters .:?.nd the Rc.:gicn.:i.l 
Offices as to the causes for particular cases not moving 
forward, henceforth, any requests to DOJ to withhold or 
delay action in referred cases must be concurred with in 

·writing by the Enforcement Counsel. 

If you h~ve any questions res~rding thio, please let 
me know. 
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"Case Referrals for Civil Litigation", dated September 7, 1982. 

See GM-13.* 
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Sut•jcC"I • 

To 

Proccclu!."e for ;Ht:!lholt1i1~g Filing 
of Ref erred Case~ 

All Attorneys 
Environm~ntal Snforccmcnt 

and 
Env 1ronuen ta l Def 1~ns ~ 

Sections 

Scptcr.1bcr 8, 

·--------·---· -- --------------

In a recent meeting \..,·i th ik'b Perry, MiJ.:L' Br:J· ... rn, !far:: 
\.;'al kc r , !-~rs • Din k in s .:m d my ~ e 1 £ th c !> \..i. b j cc t c f c a :_; c s v.-h i ch h av c 
been referred by EPA but not fil~d by the D~part~~nt was Jiscu~sed~ 
We h av c b e c n in s L r u c t c d b y b o l.1 F' e r ~- y , ti 1 <~ As s o c i. a t c 1\ d r:: i. 11 i s t r '1 c o :.
for Legal and En£orcernt2nc Coun~~i:l tha 1~ instructior.f: f-rcJJ i\cgior.::1 
attorneys to the Di:.!partr.icnt to ~:bst<lill fn)::i filing refr<iini:1g :1·8i7. 

o:..· t<;king other <iCLion on refcrt~<!d c<?.sc; nay nut he follo· ... 'cr:i .::?!>scr:t 
concurrenrc in w-ritinr, by He::!dcj:~::;:-~cr!:.i EPi: .• ~·lr. h:t·ry h;~;, sc:1t thl~ 
utt.:~.chcd memv:-andurn on Lhis subj(:ct to •:11 i::e0ional Cour:~;.-!ls. 

Accordingly, iil e,1ch i·ef"en:e:J c<:.sc in whi~.:h you L .. 3ve Lf~Li1 
rcc;u~;.stc>d by the EPA R!:~gicil.11 ~:tt.ur11L'y ::n \,•ithh~.11.c\ [il~n(" of tht• 
con:pL;inr or wit~1hold ot.h~r Crt~~ ;1ctivit:,'; p)·~d~'.i:.> ccrnt::1cr the 
Regional .'..lt:tor-ney, inform hi1~1/hel: of i'ir. ~>L't:r.y's in:.;~rucr..iu:~ 
d11d request th;1t ~hL· l\egi.ona.l ;n:~orney ir;ici.:lt2 .:w~: vi>L,1i:1 \,Titt·:!r; 
con[i.rniation of :.mv inst:r.·uctio11s not to ·till! a n . .:f:t~rrl.!d c:J.:';e bo;:h · 
fr01:i the l\c~io:i an~l fro::1 Hcad·::jt'..:.lr"'.:~rs. Att0rnoys .siioui.d, ('f coi1:-~c. 
be rcasonnble and providl! a re:ns01~~iblc lii:1c fur th(~~>c instn.ic-.ti(rn~: 
to b e. t r c'.l n s m i t t e d • 11 owe v c r , h c r c a f t c.! t· , D c µ .u· t m •.~ n t .:.! t to r n e y s rn a. J' . 
n.1t withhold fi.li.n~ of refcrr.c~..:i EL~ ca:.c!; wi.thout e:-.-pre~s i;1struct~c:-:: 
tei do so from lie.:idquurters EPA. 

cc: Carol E. DinkinG 
Mary \falker 
Robert Perry 
Mich.::icl Brm·m 
Michac:l Alushin 

.Edward Kurent 
Louise Jacobs 

At t.1chmcn t 

·: ... -· ........ . 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

" WASHINGTON, CC %0460 

27OCT1982 

oirF1c:~ oir 

L.EGAL. ANC ENFORCEMENT COUNS 

MEMOR..~~Dt!M 

SUBJECT: 

FROM: 

TO: 

C~earance of B1~.~: flan~ J\iTinif ican~ Pleadini;s 

Michael A. Brow~U ~ 
Deputy General Counsel (A-130) 

All.Attorneys 
Off ice of General Counsel 

Attached is a form that OGC will use for clearance of 
briefs and significant pleadi~gs. It is designed to provide 
the background information which Mr. Perry and I need in order 
to review the pleadings. This memorandum sets out instructions 
for its use • 

. 1. What pleadings require review by the.General Counsel 
or.Deputy General Counsel? 

_All significant pleadings must be submitted for review by· 
me or the General Counsel. ~hese include all dispositive 
pleadings, such as appellate briefs, motions to dismiss, 
motions for summary judgment; and the like. Other significant 

;pleadings include appellate reply briefs and reply memoranda 
in district courts. In cases involving potential court-ordered 

.deadlines for EPA action, answers, motions for amendment or 
extension of deadline orders, and any accompanying affidavits, 
should be forwarded for review. · 

Examples of matters ordinarily not requiring review include 
motions for extensions of time, motions to supplement (or opposi
tions to motions to supplement} the administrative record, notices 
of appearance, and other pleadings not directly related to the 
merits. 

2. When should pleadings be submitted? 

Whenever possible, pleadings must be submitted seven days 
before th€y are due to be filed. Sometimes, because of litigation 
deadlines or when a draft is prepared at the Department of 
Justice, less time is available. In that case, submit the pleading 
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a·s ·soon as po$sible. Do not delay submitting a pleading until i. 
is letter-perfect. If a reasonably complete draft is available 
at the seven-day d_eadline, submit it, but note under "Co:nr:\ents" 
any changes which will be made. Reviewers can deal with hand
written inserts, cut-and-paste drafts, and the like, if necessa~y 
to assure early review. 

3. How are pleadings sub~itted? 

Fill out the attached for:n, have the Associate General 
Counsel initial it, and give the form and draft pleading to the 
Senior Litigator. The Associate's initials signify that he has 
read the dra~t and has approved it for filing 1 or ~hat the draft 
will be acceptable for filing after the changes noted on the fo::::-. 
under "Comments," ·:or on ·the draft its·e.lf, ·are made. Please initial 
any comrnen_~·s. 

Under "Draft Prepared by," be sure to note whether the draf~ 
was entirely prepared by the EPA attorney or at the Department of 
Justice, or, if drafting was shared, what portions were drafted 
by the EPA attorneyo 

When the form is returned following review, it should be· 
retained permanently in the litigation file. 

Attachment 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC Z0460 

DEC 2 1982 

OFFICE OF 

LEGAL ANO ENFORCEMENT COUNSEL 

MEMORANDUM 

SUBJECT: 

FROM 

TO 

Civil Litigation R~f · r~aPalkages 

Louise D. Jacobs / ./""-' ")_.t1~ 
Associate Enforcem nt Co sel 

for Water · 

All Water Enforcement Attorneys 

At the staff meeting on November 23, Mike Brown 
requested that we add a new paragraph to.each cover memo 
accompanying proposed civil referrals. The new paragraph 
should state when we received the litigation report in 
our division, and, if our review has exceeded 30 days, 
explain the r&ason for the extended review. 

Please include such a paragraph in the cover memo for 
any new referral· packages you may prepare. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, CC Z0460 

2 DEC 1982 

OFFICE OF 

LEGAL ANO ENFORCEMENT C:OUNSI 

ME~-10RANDUM 

SUBJECT: Headquarters Review of Pleadings 

FROM: Robert M. Perry </2.L :f _,.,,, p~ -
Associate Administrator and Gene 1 Counsel 

TO: All Regional Counsels 

Attached is a copy of a memorandum recently distributed 
to attorneys in the Off ice of General Counsel regarding 
the requirement that I review and concur in all significant 
pleadings filed on behalf of the Agency in defensive cases. 
This memorandum sets out procedures for review of defensive 
pleadings filed in cases in which an Office of Regional 
Counsel has lead responsibility. 

The attached memorandum describes which pleadings 
require review. Please folloN the procedures it describes, 
ensuring that I have an opportunity to review and concur 
in all such pleadings before they are filed. You should 
work with the appropriate Associate General Counsel to 
make sure that a draft is ready for my review not less 
than seven days prior to the date on which a pleading must 
be forwarded for filing. If the brief must be filed by 
mail, be sure that the draft is submitted seven days before 

·it must be mailed. You have met this obligation only if a 
draft satisfactory to both the Regional Counsel and the 
appropriate Associate General Counsel is available for my 
review within the seven day deadline. Regional Counsels 
must personally review and concur in all significant 
pleadings submitted for my review. Obviously, you will 
need to coordinate with the Associate General Counsel well 
before the deadline to assure that a satisfactory draft 
will be available on time. 

The Associate General Counsel will be responsible for 
preparing a Concurrence Request.form (attached) and submitting 
the pleadings for review. For pleadings submitted after the 
deadline, I have instructed the Associate General Counsels 
to indicate on the form the reasons for the delay. 

Attachment 
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The Administrator has af finned that I urge OLEC staff at 
Headquarters and in the Regions to caution their •client" prog~am 
offices and others within.~he Agency about the sensitivity of 
contacts with persons or firms that are involved in cases 
referred to DOJ for filing. There are many matters unrelated 
to a specific enforcement action--~·, processing of grants, 
development of rules--in which a party may be interested and 
which may be discussed without counsel present. Care should be 
taken, however, to determine the purpose(s) for which meetings 
are sought by defendants and potential defendants so that ap;rc
p~iate arrange~ents can be made. 1If matters related to a pending 
case are raised by such persons during the course of a meeting 
arranged for other purposes, any discussion of the case should 
be interrupted and continued only after consultation with an 
Agency attorney assigned to the case. 

X!II. Enforcina Consent Decrees and Finnl Orders 

Following the entry of a consent decree or final order, 
compliance assessment is the responsibility of the Regional 
Administrator, in the same way that the Regional Administrator 
assesses compliance with statutory or regulatory requirements. 

In the event that a source violates a consent decree or order, 
a motion for contempt or modification of the decree may be app=o
priate. The decision to file for contem?t or to negotiate a- · 
modification will normally be the Regional Acrn.inistrator's, 
based upon the advice of the Regional Counsel and subject to 
national guidance issued by the responsible Assistant Administrator 
or OLEC. Since the violation would concern a filed case and a 
consent decree modification would involve a court order, DOJ and 
the U.S. Attorney's Office shoul~ be given the opportunity to 
take part in any of those discussions. Negotiations with affected 
parties should be conducted in the manner described previously . 
in this document {with an opportunity for Assistant Administrator 
participation). All modifications to consent decrees must be 
approved in the same manner as the original consent decrees. 

XIV. Appea.L.s 

~eneral Counsel attorneys serve as the Agency's principal 
defense lawyers and are responsible for any matter before Courts of 
Appeals, including appeals of decisions ralating to enforcement 
actions. In such cases, the lead General Counsel attorney will 
continue to be determined in accordance with a memorandum of 
December 14, 1979 on the subject from the Deputy Genera.l Counsel. 
The lead Agency attorney on the appeal will be responsible· for 
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working closely with the lead Agency attorney appointed to the 
'original enforcement case, as well as the appropriate Regional. an~ 
H,eadquarters program office personnel. The lead Agency attorney 
originally appointed to an administrative enforcement action 
which is subsequently appealed.normally will serve as co-counsel 
with the General Counsel attorney in the Court of Appeals. 

·with regard to hearings before an administrative law judge 
or ap~eals of administrative actions to the Administrator, the 
Regional Counsel will no~ally provide legal representation for the 
Agency on matters arising in the Regions, including per.nit conditions 
and administrative civil penalty decisions. Ho~ever, in accordance 
with the OLEC memorandum of May 1; 1982, on regional reorganization, 
when issues of overriding national significance exist, or when 
Headauarters ~nitiates the administrative action, the lead may be 
assigned to a Headquarters attorney, upon the agreement of the 
Regional Counsel and the appropriate supervisor in the Enforcement 
Counsel's office. 

XV. Communications/Press Relations 

Thro.Jghout the enforcement process, the Regiona~ 1'.dr.-.inis-trato:
is responsible for ensuring that the appropriate information 
flow!; openly and smoothly to all parties with a .legitimate interest 
in the final outcome. Once a matter is referred to DOJ, however, 
all Agency _personne,l _should exercise care in .releasing any i.nfor-

·l"l'latiori or statement, fncluding press releases, in connection with 
the matter without previously consulting DOJ. The lead Agency 
attorney is responsible for the smooth and complete flow of 
information to supporting attorneys within the Agency and in DOJ. 

The Regional Administrator and ·the Regional program managers 
are responsible for communicating with States, except if a State 

'is a party to a filed judicial action. In that case, the U.S. 
Attorney and DOJ should participate in or be consulted about any 
such communications. 

Likewise, the Regional Administrator will normally be 
responsible for handling any press inquiries or releases concerning 
an enforcement action~ The Regional Counsel is available to provide 
legal advice on the handling of those matters. Upon occasion, . 
such inquiries or press releases may be handled best by the Enforce
ment Counsel or the appropriate Assistant Administrator,. b.Jt only 
when all parties and the press office agree that this procedure .is 
the best course of action. For filed actions, DOJ or the U.S. 
Attorney's office sh0t.1 1.d be consulted before interacting· with. the . 
·press. · 
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Operating Procedures" memorandum therefore also stressed the 
need for OGC attorneys to work closely with OEC and Regional 
attorneys in developing an enforcement action on appeal. 
Today's memorandum provides greater detail on the respec~ive 
roles fer each of these OLEC off ices. 

Regional Counsels generally have the lead on aav1sing 
program clients on contemplated enforcement actions, in de
veloping an enforcement case for litigation, and for servin; 
as in-house Agency legal representative in settlement dis
cussions or litigation activities associated with that case. 
As a result, Regional Counsels are usually the OLSC officials 
most familiar with the facts and proceedings associated with 
a given action on appeal, as well as at the action's initial 

-Stages. 

Associate Enforcemeni Counsels are responsible for 
ensuring that enforcement actions follow and promote Agency 
policy on a nationwide basis. Appeals of enforcement actions, 
even actions on which a Regional Counsel had initial lead 
responsibility, often involve fundamental enforcement program 
questions of national significance. Thus, OEC Associates 
have an important role to play in enforcement appeals. 

Finally, the fundamental questions often at st2ke in 
enforcement appeals, whether or not initiated by EPA, typically 
relate to appropriate interpretations of EPA's legal authority. 
The OGC Associates possess the best expertise for addressing 
these issues of legal interpret~tion and for ensuring that thP 
EPA position is consistent with and supportive of the positions 
EPA has assumed in other legal proceedings. 

In light of these respective areas of responsibility and 
expertise, I believe it is important that each of these OLEC 
officials make appropriate contributions to E?A's activities 
in an appeal of an enforcement action. This means that all 
three OLEC officials should confer once EPA learns that a 
defendant has filed an appeal, or once EPA begins considering 
whether to pursue an appeal, to determine their respective 
roles and responsibilities on matters related to that appeal. 
Each of the OLEC officials must be involved from the start 
of the appeal process (including the decision on whether to 
file an appeal) to ensure that each can provide a meaningful 
contribution and to ensure that any issues are raised and 
resolved as early as possible. 

For example, the OGC.Associate as a general r~le must 
participate in any Agency decision to file an appeal,· since 
that decision and associated filings.generally involve the· 
development of legal theories .which may ~ffect ·6ther ar~as 
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of EPA's programs. Similarly, the OGC Associate normally must 
participate in the development of any briefs to ensure that 
they appropriately articulate EPA's legal position without 
undermining the legal positions EPA may have adopted in 
other matters. In any case, the OGC Senior Litigator should 
have the opportunity to review any significant pleadings.* 

OEC Associates and Regional Counsels also as a rule must 
participate in the area relating to their respective respon
sibilities and expertise. Thus, OEC Associates normally must 
participate in aspects of the appeal which significantly 
affect national enforcement policy or establish important 
precedents. Regional Counsels normally must participate on 
issues concerning the propriety of EPA's actions in the 
context of the particular case at issue. 

Appropriate exceptions to these rules undoubtedly will 
arise on a case-by-case basis as the Regional Counsel, OEC 
Associate, and OGC Associate take a·common sense approac~ to 
distributing responsibilities for appeal-related· activities. 
In many instances, for example, different officials will be 
responsible for preparing different sections of the brief. 
I will be available to resolve any matters on which a 
consensus cannot be reached. 

In any action on appeal, there must be a clear under
standing among participants as to who holds lead responsibil
ity. Consistent with the "General Operating Procedures" 
memorandum, the OGC Associate will have lead responsibility 
for ~he action as a·whole unless the participants make other 
arrangements. If appropriate, the participants may agree to 
shift the lead on an action once it reaches a certain stage. 

Let me conclude by emphasizing that each of the respon
sible OLEC officials must ensure that he or she is promoting 
coordinated OLEC participation on an enforcement appeal by 
keeping other appropriate OLEC officials involved and by 
making appropriate contributions to the group ef fo~t involved 
in that appeal. These measures ar~ important to enable OLEC 
to provide the best legal counsel possible as the Agency 
pursues or defends appeals of enforcement actions. 

*Even before an enforcement case reaches ~he appeal ·stage .. · 
the appropriate OGC Associate should have at least.an 
opportunity to review and ~omment 6n any dispositiv~ 
pleadings which the Federal gov~rnment plans to~ f il~· in 
which the government ·lay~ ou·t. ·complete ·legal theo.ries whfch 
are likely to fo~~ t~A basis of a judrrnent~ · · 



IV.B.13. 



UNITED ST ATES ENVIRONl\iENTAL PROTECTION AGENCY · 
WASHINGTON, DC %0460 

OF'F'ICE OF 

1..EGAI.. ANO ENFORCEMENT cour;s1 

MEMORANDUM 

SUBJECT: Responsibilities for Handling Judicial Appeals 
Arising und~. EPA's Civil Enforcement Program 

FROM: 

TO: 

~~.~ 
Robert M. Perrv Associate Administrator 

and Gene r a l u n s e l 

Associate Enforcement Counsels 
Associate General Counsels 
Regional Counsels 
OLEC Office Directors 

This memorandum describes the distribution of responsi
bilities within OLEC for handling appeals which arise from 
EPA civil enforcement actions and in which a reviewing court 
bases its decision on the record of an earlier proceeding 
(judicial or administrative). The basic concept underlyi~g 
this guidance is that enforcement appeals require the coor
dinated participation of the appropriate Regional Counsel, 
Associate Enforcement Counsel, and Associate General Counsel 
in order for EPA to receive proper legal advice and represen
tation. 

This guidance specifically is intended to clarify 
discussion of this matter in my July 6, 1982, memorandum .on 
"General Operating Procedures for EPA's Civil Enforcement 
Program". In that document, I stated, 

"General Counsel attorneys serve as the 
Agency's principal defense lawyers and are 
responsible for any matter before Courts of 
Appeals, including appeals of decisions 
relating to enforcement actions". 

Of course, appeals of enforcement actions clearly involve 
matters relevant.to the responsibilities of the r~levant 
Associate Enforcement Counsel and the Regional tounsel, 
as well as the Associate General Counsel. The "General . •. . 
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Subject 

To 

Deferral in Filing Cases at 
the Request of EPA Attorneys 

All Environmental Enforcement 
·Section Attorneys 

From 

Date 

January 31, 1983 

""' I trtV/ 
SteDhen--rt:"!TR'apsev, Chief 
Environr.feht.zt Enforcement 

S e c t ,i..err_,.... 

In some recent.instances EPA headquarters has complained 
that section attorneys were accedeing to requests from regional 
attorneys that cases not be processed or referred or filed. 
Attorneys are reminded that any request to defer the referral or 
filing of a case must come from headquarters and must be in 
writing. (See my memo of June 22, 1982.) If you recei~e a request 
from a regional staff attorney to defer a referral ·or filing of 
a case please communicate that request to the EPA staff attorney 
and to your Assistant Chief, however, you may not defer process 
of the case until such time that EPA has communicated that deferral 
in writing at the headquarter l~vel. 

cc: Michael Brown 
Associate Enforcement Counsels 
Regional Counsels 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, OC 2.0460 

MAR 2 8 1983 

OFFICE OF 

LEGAL. ANO ENFORCEMENT COUNSEL. 

MEMORANDUM 

FROM: 

- ,,,......, 
Case Management P~rod'edure~ for Civil 

Louise D. Jacobs ~ 
Associate Enforce Cqv s 1 

-for Water ti 

Water Referra.ls SUBJECT: 

TO: Regional Counsels, Region ~ - X 

As we approach the midpoint of Fiscal Year 83, I am sending 
you our March S, 1983, status report for active water ~eferrals 
and active cases. This report charts our current total active 
case load of 118 cases* under the Clean Water Act and the Safe 
Drinking Water Act. The chart is prepared on a Regional basis 
to allow you to check your records against ours, and to compare 
your enforcement status with that of other Regions. 

I also want to take this opportunity to reemphasize the 
importance of Michael Brown'~ memorandum on case referrals dated 
September 7, 1982 (copy attached). In addition, I wish to discuss 
several matters specifically affecting water referrals. 

1. Early Notice of Planned Referrals 

Page 2 of the September 7 memorandum stresses the importance 
of informing Headquarters "of new cases which are under develp
ment as soon as suff i~ient inf6rmation is acquired about tbe 
cases to enable a determination to be made that they have . 
potential for referral." ·Early noti~e to this Division allows 
for better coordination between.Regiohal and H~atjquarters st~ff 
atto~neys. It also helps·.to project· this Division'~ upcoming 
workload and to plan accordingly. P~opet planning ~hould .. 
facilitate the processing.-0f referrals when they are received. 

.. . .-
* ·cases fn which a consent _decr~e. has·. been f i'led a·r.e 

.not inc-luded .. 
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I am asking-my staff to emphasize the import~nce of ·notice 
of planned referrals in contacts with their Regional counterparts.; 
I will also attempt :to visit as many Regions a·s possiole during 
the ~emainder of this fiscal year in order better to understand 
how this Division can work with each Region to develop high 
quality referrals and expedite processing. Staff attorneys will 
be available as needed to participate in individual cases. I 
urge that my attorneys be given the opportunity to work with you 
and the Regional program office on case development, especially 
where non-routine questions arise. 

2. Program Office Coordination 
This D~vision is working closely with its Headquarters 

program counterpa~ts in processing referrals. We obtain coRcurrence 
from the Office cif Water (OW) for all Clean Water Act and Safe 
Drinking Water Act referrals and .consent deccees before forwarding 
them to the.Associate Administrator, OLEC for final Agency 
concurrence. 

We have found OW's technical review a valuable part of the 
referral process and encourage you to make full use of the Region'~ 
program office also in developing the referral package. I 
specifically urge that your office consult on referrals with the 
Regional water program office (1) to confirm existing .permit 
requirements, if any, (2) to describe technically the precise 
nature of the violat~ons and some specific methods for solving 
them, (3) to develop "first-cut" .information about the ability 
of a municipality to pay for the Agency's proposed solution and 
(4) to provide information about other· significant technical 
problems or issues. 

3. Settlement Negotiations wi~h the Defendant 

Frankly, I have felt that too much time has been expended in 
prefiling negotiations with potential defendants. The matter 
breaks down into two area~ (1) when to negotiate and (2) how long 
to negotiate. 

A. When to Negotiate 

'Prior to referral, it. is e.fltirely up to you wh~ther",a. 
Region _should conduct negotiations with a potential defendant in 
an effort to seek compliance -0t_compliance .through warning letters 
or adrninistra~ive ord~rs. Howevei;·_once-you rlecide t~at 6ourt .. ~ 
action is needed, this Di°vision and .DOJ should-be,.'-to ·some degree·,« 

-, _.:_<involved in all subs.equent .·actions :~on· the :·c-as~, including-·.a_.Jiy · .... · 
·_·._·:~fforts to_negoti(,ite a--consen_t:·decree.- .. Involven!ent hy th1~:'.·:·-- .. 

.. .. _Division. and by DOJ is e~sential to -·fa~ilitat~ 'appr-o·v.al of" any· 
··:::·consent <;iecree,_ and to avoi_d.embarrasserrie~t.,which.ma~. re~u.i~«-·_. .· 
·::«-from rejection of decrees ne_go_t!ated.by _the Region_ alo~e~ · Th'?-· 

> ••• 
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involvement will probably not require HeadquartP.rs attendance at 
negotiation sessions. However, an attorney in this Division 
should be familiar with the general negotiation strategy and 
should review draft negotiation documents prior to transmittal 
to counsel for the potential defendant. 

Once a referral has been made by the Region to 
Headquarters, negotiations should continue only Nith the concur
rence (and usually with the participation) of this Division and 
DOJ. Negotiations after referral should not delay the filing of 
a complaint. Negotiations may continue of course after filing. 
They should (1) be extremely focussed, and (2) be coordinated 
with my Division and with DOJ. 

B. How Long to Negotiate 

Prior to referral of a case by the Region to Headquarters, 
the Region may negotiate for as long as seems appropriate to the 
Region. However, this Division may wish to consult with the Region 
if pre-referral negotiations are unnecessarily prolonged or if 
there is a serious environmental problem which requires 
immediate action. 

Once a case has been formaliy referred by the Region to 
Headquarters, negotiations may continue, but ~t should be clearly 
understood (1) that the case is on a track to litigation and (2) 
that the filing of the complaint should not. be delayed while 
negotiations continue. Obviously a consent decree can be filed 
subsequent to the filing of a complaint. If real progress is 
being made in the negotiations, the Court still will later be 
able to accept the consent decree. This is consistent with. the 
Enforcement Counsel's memorandum of September 3, 1982, which 
requires prompt filing of cases. I have attached this memorandum 
and Stephen Ramsey's related memorandum of September 8, 1982, 
for your reference. 

4. Transmittal of Case Litigation Report 

The Regions have followed varying policies cohce~ning 
transmittal of the case litigation ~~port to He~dquaiters. We 
recommend that you send. the -6riginal and 6ne cop~ of the litigaiion 
report and attachments to the .. Associate Administrator,. OLEC·,_ and 
another copy t~ me. Immediatel~ tipon ie~eipt~ we ·co~rdin~te 
·with the water program office ·_so. th~t it .may also .b_egin its .· 
··review of the ref e rra 1.: _ After OW. concurrence::. on the re Ee rral . 
·-:package and t.he Asso.ciate ··Administrator..~ s con.curr:.e_ric~·; ow· ·r.et-urns ·: 
: "i.ts copy_ of the lftigaticin l:'e:pott- to-. us .for tran.smitt}1l· to.-DOJ. ·_ 
.::-some Regions .are already following this. proced_ure_,: and it_ .is.. ; ·. ·· ... 
.. _ . .working well. . ... ····. _·.. -· ·>-: .· ·_· .· .. ,_·, .·· .. ·. 
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I hope that this memorandum will expedite the referral 
process for water cases and answer some of the questions raised 
in rec·ent months.. I will .continue to welcome your comments and 
suggestions. 

Attachments 

cc: Courtney M. Price 
Michael A. Brown 
Stephen D. Ramsey 
Frederic A. Eidsness 
Bruce R. Barrett 
Victor J. Kirmn 
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MEMO RA ND ID! 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC 20460 

JUL 2 0 /c:;·: 
~'-''-' 

OFFICC: Os=' 

1..ECAI... AND ENFORCEMENT COUfOSEI... 

Program Concurrence ~n Civil Referrals 
'-!' l .~ ;I 

Louise D. Jacobs fJ_,.--/4(../'" 
Associate Enforc~eh-t Counsel 

for Water 

Robert W. Zeller, Director 
Office of Water Enforcement 

I appreciated the opportunity to meet with you on July 11, 
concerning OWEP concurrences on civil case referrals to the Depart
ment of Justice. As we agreed, it is essential that cases submitted 
by the Regions be promptly referred to DOJ or rejected by Head
quarters if inadequate. A recent delay in this pracess has sug
gested ·the d~sirability of putting an understanding in writing. 

Accordingly, this memorandum confirms that the time for OWEP 
case concurrence is five days after submission to OWE? of the 
final referral package as prepared by my Division. We would hope ·ro 
have your concurrence in less than that time, especially since OWE~ 
has the Region's referral package one to two weeks in advance of 
the forwarding of it to you by my Division. In the absence of 
concurrence or comment at the close of five days, I will assume 
that OWEP has no comment on the referral. I will send the .referral 
forv.rard at that time for final approval by the Special Counsel for 
Enforcement. 

I look forward to continuing to work with your office on the 
case referral process. 

,.-·- .. 
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UNITED ~TES ENVIRO~MENTAL PROTECTIOI\ .GENCY 
I : ' 

MEMORANDUM 

SUBJBCT: Program Review of Civil Water Cases 

FROM: Bruce R. Barrett, Di rector 
Office of Water Enforcement and Permits 

TO: Louise o. Jacobs 
Associate Enforcement counsel for \iater 

During the past several months my off ice has been reviewing 
and concurring in the refer~al of civil Clean \~ater Act ( c~·-1A) and 
Safe Drinking Water Act (SOWA) cases to the Department of Justice 
(DOJ), modifications to consent decrees arisiny from such 
referrals, proposed settlements and the withdrawal of cases which 
nQ longer merit prosecution. 

In liyht of completion of the Ow/CLSC Flow Chart describing 
Compliance/Enforcement procedures for the NPDES program and the 
Acting Administrator's recent decisions re~ardin~ delegation of 
enforcement authority, I wish to formalize the concurrence process 
between our two Off ices regarding the pre-referral review of 
cases, consent decrees, settlement proposals and case withdrawals 
by O\'I. 

Based on the Office of 'iaters' responsibility as national 
pro~ram manayer for the Agency's water activities, pre-referral 
review of cases performed by my Off ice will focus on the following 
subject areas: 

1. Does the ca5e involve c0111plex technical issues that 
would require resources and/or technical expertise 
beyond that available in the Region? 

2. Does the case involve national policy issues important 
to the off ice of \Ja ter? 

3. \'Jill the case set a precedent which may impact on 
national programs managed by the Office of Water? 

4. Does the case conform to existing Office of Hater 
policies and uuidance with respect to the initiation 
ur Judic1al dCt10he6NcurtHNcrs 
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Reviews which ·conform each of the four areas to be reviewed 
will be concurred on.qy the Director of the Enforcement Division. 
The Enforcement Division Director will also concur on those cases 
involving issues in one or more of the four specified areas of 
interest if the Enforcement Division Director is able to res6lve 
the key issues after consultation with Enforcement counsel and the 
initiating Region. If the Division Director is unable to resolve 
the problem(s), such cases will bo escalated to the Office 
Director and to the Assistant Administrator, if necessary, for 
resolution of key issues and for concurrence or non-concurrence. 

I have assigned overall responsibility for program review of 
pre-referral pack.ages:to Robert w. Zeller, Ph.D., Director, 
Enforcement Division. Reviews involving violations of sections 
301 and 402 (NPDES) of the CWA will be assigned to·oavid Lyons and 
his staff. Reviews· involving :·sections .311 and 404 of the CWA, 
the SD'lA, and the Marino Protection Research arid sanctuaries Act 
(MPRSA) will be assigned to Don Olson and his staff. The person 
assigned to review each case will complete a review check sheet 
(copy atached) which will docµment for the file the reviewer's 
rationale for recommending concurrence/non-concurrence with the 
request for referral~ 

I have.instituted two procedural changes in ~Y Office which 
will help to ensure timely responses to your requests for 
concurrence. First, I have requested that the Water Division 
Directors send copies of all referral requests to my Off ice. 
~everal Regions are currently following this procedure. With this 
i:>rocedure in place, program reviews will {'roceed simultaneously 
with legal reviews, and in most instances, be completed prior to 
the drafting of the referral memorandum to DOJ. This procedure 
has the advantage that ow can provide technical input into the 
referral memo if requested by your statf. second, I have 
instituted an internal tracking system which will allow my staff 
to pin-point exactly where any case is in the review and 
concurrence process. Copies of the pre-referral packages and OLEC 
requests for concurrence will be loyged in and out through the 
Division Secretary, Judy Howell. I have established a time limit 
of five workdays for review of pre-referral packages and two days 
for response to OLEC concurrence req~ests. 

I believe that these proceaures will enable us to work 
closely with your Office in the timely review'and referral to 
DOJ of requests by the Regions for the initiation of civil 
actions. 

Attachments 

. . 
3 38 • 0 SHEDROFl'' :dtc: R3 l09l·\: x?~~ 3 6L~b~~~~I::DROFF-6-l 7-8 3 
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Procodures for Program Review of 
Judicial Referral Request 

Attachment A 

off ico of Water Enforcement & Per:nits 
Enforcewent Division 

1. Copies of pre-referral packages and concurrence documents will 
be logged in and date-stamped ·when receiv~d by the Division 
secretary. 

2. The logged documents will be delivered to Don Olson for 
distribution to the appropriate reviewer. NPDES related 
reviews will be conducted by the Compliance Branch, and 
Technical Evaluation and Support Section staff. Non-NPDES, 
SIX<JA and MPRSA reviews will be conducted by the Drinking Hater 
and Special Enforcement Br~nch staff. 

3. Progra~ reviews will be completed using the review term and 
returned to Don Olson within five workdays unless additional 
information not contained in the package is required to 
complete the review. 

4. It the' reviewer uncovers any tactual/policy issues .that would 
cause OW~P to non-concur in the Reyion's request for rcferrai 
to our, the reviewer should document his/her reason for 
recommending non-concurrence on the review form or in a 
separate memorandum an<..1 imn1eciiately raise the matter to the 
Division Director's attention thru Don Olson. 

s. Completed review sheets and pr~-referrcsl packages·will'be 
checked by Don Olson and held until the concurrence documents 
are received. 

6. Don Olson \~ill review the concurrence documents for 
consistency with the pre-referral package and any comments 
from the reviewer, initial the official file copy and forward 
the referral package to the Division Director for Program 
office concurrence. 

7. Any issues tnnt can not be resolved by the Division Director 
should be i~mediately brought to the attention of ULEC - Water 
so that they are aware of .o\·JEP' s concerns and recognize that 
there may be a delay in the concurrence process. 

Noto1 ThiB entire review process should take no longer than seven 
workdays unl~ss additional information is ·required or the 
matter contains issues that can not be resolved at the 
Division level. 



UNJTED ST A TES ENVIRONMENT Al. PROTECTION AGENCY 
•ASHltlGTOlll., DC a ... o 

ncr11rd OP'P'IC:t: OP' 
-P1Ht.C&lllSMT C..-&~ 

MEMORANDUM ·'· 

SUBJECT: 

FROM: 

Direct Ref erral~/j#' 
Richard H. Mays /1'11 
Senior Enforceme t· Caunael . · 

TO: Associate Enforcement Couuaei. 

.· 

Attached i• a letter of agreement between the Deputy· 
Administrator, on behalf of EPA, and the Acting Assistant· 
Attorney General £or Land and Natural Resources, on behalf· 
of the.Department cf Justice, regarding the Teferral cf 
certain types of cases from ~he Regional Offices directly 
to the Department cf Justice for a period of one year on 
an experimental basia. 

You will note that this agreement does not go into 
effect until December 1, 1983, and that Courtney Price 
will distribute a memorandum within EPA explaining this 
agreement and how it will be implemented within the Agency. 
Courtney would like to have the assistance of each of you 
and your staffs in developing the guidance memorandum vh.ich 
will implement this agreement. Please review the agreement 
in your respective offices and •ubmit any auggesticns you 
may have for.its implementation. 

; 

This office needs to closely monitor both the efficiency 
and the effectiveness of this method of handling r.e.ferrals. 
Therefore, it is an important responsibility to assure that 
this guidance memorandum ~eceives careful and thoughtful · 
consideration. Please have your respective comments •ubmitted 
to me by Wednesday, October 26, 1983 to enable us to prepare 
and distribute a guidance memorandum to the Regions well in 
advance c£ December l. 1983. · 

Attachment 

.· 
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W~.SHI ~°'GiO:°'. ::::> .S £:>.::~ 

o.s. 

~tfl '"2.. !j 1 q 'i' 3 . 

Honorabl~ f·. Henry n~bicht, II 
Acting Assistant Attorney General 
Land and Natural Resources Division 
U.S. Departnent o: Justice 
Washington, p.c. 20530 

. ./ 

.. · .. 

'-· 

C.·: 

'- -._·;. 

. -- , -
-·=~: - ":""'-Dear Hank: ... ·-":..; ~ . ·- :::: - . ·-. e--= ;..;.;: 

As a result of our meeting on Thursday, September 8 ,· 198~ 
and the subsequent discussions of respective staffs, we are in 
agreement that, subject to the con~itions set forth belo~, the 
classes of cases listed herein will be referred'cirectly fro~ 
EPA's Regional Offices to the Land and Natural Resources Divisio~ 
of the Department of Justice in ~ashington, D.C. 

The terms, conditions and procedures to be followed in 
implementing this agreement are: 

1. The Assistant Administrator for En:orcernent and Co~~liance 
Monitoring will waive for a period of one year the req~:~e~~~: 
of the Assistant Administrator's prior concu=rence for refe==al 
to the Department of Justice for the following classes of 
judicial enforcement cases: 

(a) Cases under Section 1~14(b) of the Safe Drinkina Wate= 
Act which involve vioiations of the National Interim 
Primary Drinking Water Regulations, such as re?orting o=. 
monitoring violat~ons, or maximum contaminant violati~ns; 

(b) The following cases under .the Clean Water Act: 

(i) cases involving discharges without a permit 
by industrial dischargers; 

{ii) all cases against minor industrial dischargersi 

(iii} cases involving failure to monitor or report by 
industrial dischargers; 
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( iv) 

( v) 

. 
referrals to collect stipulated penalties from 
industrials under consent decrees; 

referrals to collect administrative spill penal~ 
~nder Se~tion 3ll(j) of the C~A; 

(c) All cases u~d~r the Cl~an Air Act except the following: 

-

(i) cases involving the steel indus~ry; 

~ii) cases involving non-ferrous s~el~ers; 

(iii) cases in\~lving National E~issio~s Standards fo= 
Hazardous Air Pollutants; 

( i v ) ca s es i n v o 1 vi n g th e po s t '71 9 a 2 e n f o :::- c-e rn en t pol i :::: ·: . 
. ·. . .. ' .. · .. 

Cases described in Section l~ ~bove, shall be-referred 
directly from the Regional Administrator to the Land and 
Natural Resources Division of DOJ in the following manne!": 

(a) The referral package shall be for~arded to the Assista~: 
Attorney General for Land and Natural Resources, U.S. 
Depar~~ent of Justice (DOJ), with co~ies of the package 
being simultaneou~ly forwarded to the U.S. Attorney 
(USA} for the appropriate judicial dist=ict in which 
the proposed case is to be filed (marked •advance copy-
no action required at this time•), and the Assistant. 
Administrator for Enforcement and Co~~liance Monitoring 
(Or:C."'l) 2t E?.; Headquarte:::-s. OECH shc.ll have the fo2.lo".-i:::; 
functions with regard ·to said refer:-al pacr.age: 

{ i) 

(ii) 

6ECH·shall have no resoonsibilitv for review of 
such referral packages, and the referral shall be 
effective as of the date of receipt of the package 
by DOJ; however, OECM shall cora .. -nent to the Region 
upon any apparent shortco~in~s or defects which 
it may observe in the package. DOJ may, of co~rse, 
continue to consult with OECH on sucl-i referra·1.s·. 
Otherwise, OECM shall be responsible only f_or 
routine oversight of the progress and management 
of the case consistent with applicable present 
and future guidance. OECM.shall, however, retain 
final authority to aporove settlements on-.·behtlf 
gf EPA for these cases, as in other cases. 

The referral package shall be in the format and 
contain information provided by guidance memoranda 
as may be promulgated from time to time by OECM in 
consultation ~ith DOJ and Regional representatives. 
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(iii) DOJ shall, within 30 days from receipt of the 
referral package, determine (1) whether the La~cs 
Division of DVJ will have lead responsi~ili:y fc= 
the.case; or (2) rwhether the us;.. wi·ll have lecc 
responsibility for the case. 

= I••.·.' 

While it is agreed th3t to the ext~nt ~easible, 
cases in which the USA will have the lead ~ill ~e 
transcitted to the USA for fili~g anj han~lin; 
within this 30-day pe::-:=..cs, i: D'JJ dete~ines t::a: 
the case requires ad~i~ional legal or factu2l 
develop~ent at DJJ prior to referring the ~at:e::-
to the USA, the case rnay be returne6 to the 
Regional Office, or ~ay be retained-at the Lants 
Division of DOJ for f~rther develo?~ent, incl~~in; 
requesting additional infor~ation f=o~ the Resic~al 
Off ice. In any event, DOJ will notify the Regicnal 
Office, O~CM and the USA of its dete:-rr:ir.atic~ o: 
the lead role within the ab8ve-~entioned 30-day 
pe:::-iod. 

(iv) Regarcless of whethe:::- DGJ or t~e us~ is dete:::-~inec 
to have lead respor:si:,ility :or r..anager;ient. c: . 
the case, the procedu:::-es and time limitations set 
forth in the MOU and 28 CFR S0.65 et s~q., sh2ll 
remain in effec; and shall run co~curre~t1y ~i~~ 
the rnanage~ent deter~in3~io~s ~ade pursuan~ tc 
this agreement. 

3. (a) All othe:::- cases not speci:ically described in parag:::-a?h 
1, above, which the Regional Offices propose for ju~icial 
enforcement shall first be forwarded to OSCM anc the 
appropriate Headquarters progr~m of!ice for review. 
A copy of the referral pac~age shall be forwarded si~ul
taneously by the Regional Off ice to the Lands Division of 
D8J and to the USA fo:::- the appropriate judicial district, 
the USA's copy being marked •advance copy-no action :required 
at this time.• -. - . 

(b) OECM shall review the referral package within twenty-one 
(21) calendar days of the date of receipt of said pa~kage 
from the Regional Administrator and shall, within said 
time period, make a determination of whether the case 
should be (a) formally referred to DOJ, (b) returned to 
the Regional Administrator for any additional development 
which may be required; or (c) whether the Regional 
Administrator should be requested to provide any additional 
material or information whic~ may be required to satisfy 
the necessary and essential leg3l anc :actual rcquire~e~~s 
for that type of case. 
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(c) Any request for information, or return of the case 
to the Region shall be trans~itted by approp=iate lette= 
or memorandum signed by the A.; tor OSCM (or her cesicnee) 
within the aforementioned twenty-one day period. Shc:..:2.__:: 
CECH concur in the proposed referral of the case to s1 
the actual referral shall be by letter f:=o::-. the ;._; :c= 
OEC~ {or h·er designee~ sit;712d within fourte~n cays c:: 
the ter::..ination of the afor~mentioned ~wenty-one cay 
review period. Copies of the letters rcferre~ to here~~ 
sh a 11 be sen t to the As s i s tan t At t or n e :: Ge :-i '? r a l f c r ':. :-. (: 
Lands Division of DOJ. 

(d) Upon receipt of the referral pa.d~aQe !J:;· D8J, the 
procedures and time deadlines set forth ~n ?ara;r2?~ 
No. 8 of the HOU shall apply. 

-
In order to allo~ sufficient ti~e prior to i~~lernentati=~ cf 

this agreement to make the U.S. Attorneys, the Re;ional O!fices 
anc ou:::- staffs aware of these provisions, i.t is a·greed that t:-:is 
agreement shall beco~e effective Dece~jer 1, 1983. Cou~tney ?rice 
will distribute a mernoran~u~ within EPA explaining this agree~e~~ 
and how it will be i~~lernented ~ithin the Agency. (Yo~ will rec~:~e 
a copy.) 

I believe that this agreement will eli~inate the necessity -
formally amending the Memorandum of Understancing bet~een o~r 
respective agencies, and will provide necessary experience to 
ascertain whether these procedures will result in significant 
savincs of time and resources. In that recard, I have asked 

- I -

Cou ~•ney to es·~k11·sh cr~ter~~ ~o- -e~sur;"C •he e&F1·c~~\· c= ·~:~ ._ '-' J • ~"""' ....,. -. - J ..,... ... '-.i. - a.. J 11 -• - ,,._ t I - ._ .;.. - ..:.,. "- .., - - • " - -

agreement during the one year trial !Je::-ioC:, anc :::: as): th2t yo~ 
cooperate with her in providing such reasonable and necessa=y 
information as she may request of you in rr.aking that deterNi~~::~~ 
At the end of the trial period--or at anv time in the interval-
we may propose such adjustments in the p~ocedures set forth he=ein 
as may be appropriate based on experience of all parties. 

It is further understood that it is the ~utu2l desire o: t~e 
Agency and DOJ thai cases be referred to the USA for filing as 
expeditiously as possible.· · · 

-
I appreciate your cooperation in arriving at this agr~~rnent. 

If this meets with your approval, please sign the enclosed copy 
in the space indicated below and return the copy to me for. ou~ 
files. 

F. r.e:;.ry =i]jic:::, II 
~cti~c ~ss~sta~t Attor~ey Ge~eral 
Land ~n~ Natural Res~~rces Divisio~ 

.... - "· - .& .,.. ... - - .: - -

Sincerely yours, 

~~/~ 
Alvin L. Alm 
De~uty Ad~inistrator 
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UN.JTEt> STATES ENVIRONMENT Al. PROTECTION AGEHCY 
.&8M ... TDIL.DC .... I 

MEMOLUmtJM · •· =a: :::d~~::1 , ((,A-AJ 
Senior Enforce• t CCND8al r~ · 

TO: Associate· E:forceaent Comuel.a 

.· 
Attached la a letter of agree•nt.betveeD the J>epu~ 

Administrator, on 'behalf of EPA, and the .Acting Aasistant · 
AttDZ'lley General ~or Land •DC! llatural lleaources, OD behalf 

· · ·. of" dle · DepartaeDt of .Ju.tlce, regarding the referral of 
certain· tjpea of casea &ca the llegicmal Offices dinactl7 
to the Department of Juatice for a period of ·one year OD 
&D,ezperimental baais. · 

Yau vill note that ~1• agreement doe• not go 111to 
effect until l>ece=ber 1, 1983, and that Courtney h'ice 
will distribute a •morandua vithiD EPA ezplaining this 
agreement and hov it.will be implemented within the Agenc:,. 
Courtney vculd like to haw the assistance of each of you 
.and ycur staff• ill developing the guidance aemor&Ddua vhich 
vill implement thi• agreement. Pleaae review the agreement 
in your respective office• &Dd •ubmit &lrJ auggu:iozia you 
may have for it• implemen~ation • . 

Thia offi~e·needa to closely monitor both the efficiency 
a11d the_effec:tivenesa of tbia.metbod of handlJ.n& r~rrala. 
Therefore, it 1a an important re1pon1ibility to a11ure that 
thi• guidance •morandua ~eceivea careful and thoughtful · 
consideration. Please have yc:rur reape~tive comment• aubmi~d 
to me by Wednesday, October 26, 1983 to enable us.to 'Prepare 
a11.d dutrlbute a· guidance •mrandwl to the Jlegicma vell ill 
advuaca ~ l>a-ceJDber 1. 1983. · 

AttadmeDt 





- - ... : '"t\-.:::-.....;. ;. . : . , . 
\c=. --.-. .. . . .•. 

• . .. .:· . 
--- c--1····1~--··1·-r·-·· --~-.-- ..... ,.... •. ----, .- .. .., UN17~:.' S7 ~ i =:=? .... '\: nw.• ,,:. ' ' -.- ~r\·...., '. :.\..' •~·' ,....._ ;...,._. 

. Wl-.SHlt•C;"TO!,. 0;: ~:\.:C:' · 

cr~1:~ '="~ ·-: 
,,:., .. !• .. :~~=-·:.: 

-. Honora~~~ :. Henry n~~icht, I! : ,_ 
c .. :. 

Ac~ing Assista~: Attorney Ge~eral 
Lan~ an= Natural Reso~rces.Divisicn 
u.s. De?a=~=ent o= J~stice 
washin;:'cn, D.C. 20530 

.. 
· . . : . 

..,. 

. ·-
·. . -

Dear Hank: ·. · ·. · . · ·· ::.:. -. · ~ 
·--~. . . ·- ~ .. ·.: . :-- ,. . .. 

·.~··. . . ' . ... --
As a result o! cu:- meeting on Thurscay, · Se?:e~er B; ~l~s;.5 ···~ 

and the subseouent dis:ussions of resoec:ive sta!fs, we are i~ 
acreement that, subject to the conci:lons set :or:h belo~, t~e 
ciasses o! cases lisied herein will be.re!erred"~irec:lv ~re= 
EPA's Regional O!~ices to .the Land and Natural ~eso~:=e; Divisie~ 
of the Department of Justi_ce in Washingt~:'\, O.C. 

The terms, conditions and procedures to be followed in 
implementing. this agreement a.re: 

l. The Assistant Ad:nin'ist:-ator for ::n.!o:-ce::icn-:. an~ Co~;l i an:e 
Monitorin; will waive for a perio~ o! one year t~e =~~~!~~=~~: 
o: the > .. ssis~ant Administ::ator • s p:-io;- .co:-ieut:.enee =o~ re:e~:- .. ::.l 
to the Oepartm~nt of Jus-:.ice fo:- the follo-ing classes_o: 
ju~ieial enforcement cases: 

(a) 

(b) 

Cases under Section 1414(b) o! the Safe Drinkinc Water 
Act which involve violations -of the National Inte:-i= 
Pri:aary Drinking Water Rec;ulations, such as repo::in; er 
monitoring violat~ons, or maximum contaminant violati~~s; 

The following c~ses under.the Clean Water Act: 

(i) cases involving_cHscharges without a per:::it 
by industrial dischargers: 

(ii) all cases against minor industrial dischargersi 

(iii) cases involving failure ·to monitor:or repor: by 
industrial discharge~s: 
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. . - . 
(iv) ·referrals to collec~ stipulated penal ties .fro: 

industr,als under consen~ ~ec:ees; 

(v} referrals to collect admi'n_ist:ative spill pena:.:.~ 
. un~er Sec:ion 311 { j > o! the Ci-IA: 

,'' . 
(c) All cases under the Clean Air Act exce~t the follo•in;: 

(i) cases involving the steel_ ~n~~st.~·; 

iii) 

(iii} 

cases 

cases i:n~l ving Na.tional. E~iss :..o~s . S~anca:cz 
Ba:a::ous Air Pollutant.s: 

&--..- . ...... _ 

(i\•) ' cases inv~lvin; the post-1982 en:or::-ement po!i:;:· • 
... ·. 

Cases descrit>ed in Sec:t.ion l~ above, shall t>e referre~ 
directly fro:n the Regional Ad:inistratc: to the Land an~ 
Natural Resources Division of DOJ in· the following manner: 

. . . 

. ( ~) The refe::-al package shall be fc;-•·a:ced to the >.ss is tar:: 
Attorney General fc= Land and Natural Resources, u.s. 
De?art.~ent cf Justice (DOJ), with co~ies cf t~e ·packa;e 
bein; simultaneou~ly for~arded to the u.s. Attorney 
(USA) for the ap;ro;>riate judicial cHstrict in which 
the proposed case is to be filed (ma~ked. •ad_vance co;>y- __ . 
no action reaui:ed at this time•), and the Assistan: 
Ad=inistrato= for £n~o:-cement and Co=;!iance Honi:~~ir.~ 
(0:-cu) ..... P~• uead-......... e-s o~,.. .. S"'"',, h:a .. e .. he &.;.. 11 "'\··:---- •• _ ..... ·w·"' n -s••••. • ........ •••-- .. ~ ... •'-'·--····:. 
functions wit~ recarc to said re!e:-.:-al ·-::>acY.aoe: 

. - . - -
(i) OEC~·shall have no rest)o:isi~ilitv for review o~ 

such referral packages, and the referral shall be 
effective as of the ·date of receipt of the pac.kage 
by DOJ: however, OECM shall co::..~ent to the Rc;io~ 
upon any apparent shortc~rnin;s or defects which 

,, it may o!:>se:-ve in the package. DOJ may, _o! cou:-se, 
continue to consult with .OECM on suc"l referral.s. 
Ot.hervise, OECM shall !::>e responsible only fs;>r 
routine Oversicht o! .the pro;ress and management 
of the case consistent with aoplicable present 
·and future guidance. OECH shall, however, retain 
final ·aut.ho=ity to ap;rove settlements on··behalf 
gf tP& f o:: these. _cases,. as in other cases. :. •.· . . . 

(ii) The referral package shall be in the format and 
contain information provided by guidance memoran~a 
as may be pro:nulgateQ from time to time by OECM in 
consultation with DO~ and Regional representatives. 
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(iii) DOJ shall, within 30 days fro:: rec:ei?: o: the 
refe::ral·packa9e, dete:-=ine Cl) whet!ier the !.a~:::s 
Di\•ision of I>~.J will have lead res;>:ms:.!:>il:.:y :::= 
~he- case: or (2) whether the USA ~ill have lea: 

· responsi!:>ili ty ~or the c.?lse·. 
~ . -

Whiif! it- is a;reed .th~t to t.he exten~ !easi~le. 
cases in which. the USA will have :~e leac ~ill :: 
~rans---i~ted to ~ .. h~- ~~· co- c~~~-~ a~~ h~~~,:~-
- - L:w.·~ • • ••,..-••=- ··- ·-••---- .. ·: 
~1·t~~n th~s ~n-~~v ~e-·-- ~c ~-- c·~-e--:~~s --~-... •j• • • ~.,, ..._ __ 1!' •• w-• •• ..,.,,.,.., -- -• .. •••- •··--
the case re~ui:es ed~itid~a! leg~! c: !a::~3l· · 
cevelO?~e~: at D~J p:ic: to :a!e::i~; ~~e ~a::~: 
to the USA, the case ~av be. ret~=~~~ to :~e 
Regional O!!ice, o: :ay.be retainec-at ~~e ~=~=s 
Di~ision o! O~J for :~r~her cevelo?~e~t, incl~~~~; 
rec;uest.ing · ad:i tional i·:'l:o:-:a:io:l f:c:n the itec::.::::-:a 
Of: ice. In any event, OOJ "7i l l no:i!y t."ie ?.e;:.c~a. 
O!!ice, O!:C~ anc the USA o: i:s dete~inatic:-: o:: 
the lead role within the a~~ve-cen:ione~ 30-~a~ . . ... pe!"!O ... . -

. 
Ci~) Re~ar:less of whethe= OOJ o= t~e USA.is dete:-:::ina: 

to have lead responsi~ili:y· :o= ~anagecent c:: 
the case, the p=ocec~res ano ti~e limitatio:'ls s~~ 
fo~~h in the MOU anc 28 c:R S0.65 et sec., shall 

·remain in effect an~ shall run concurre~:!v ~i:~ 
the manage:nent .deter::in.! :ic:i:s ·::ace p:.i=suan: :.c 
this a;:-ee:;en:. 

All othe: cases no: so~ci!ic~llv desc:-i~ed in ~ara;~=?~ 
l, above, w~ich the R~gion~l O!~ices propose f~r ju~ic!~! 
enfo:cernent shall first be forwaroec to o~cx anc, the . 
appropriate Beadquarters pro;:-~m off ice for review. 
A copy of the referral pa6kage shall be fo:-warded si=ul
taneously by. the Regional O!f ice to the Lanes O!~isio~ c: 
D~~ and to the OSA fer the a~~ro?ri3te judicial cis~ric~r 
the USA's copy bei.ng marked •ad,,·ance co;iy-no ac:ion :re;~i:e 
at this time.• · · · -. - . . . -

(b) OECM shall review the referral pac~a?e wit~in twen:y-one 
(21) calendar cays of the date of recei?t of said pa~kage 
from the Regional Ad~inistrator and shall, wit~in· said 
time period, make a determination of whether the case 
should be (a) formally referred to oo~, (b) returned to 
the Regional Administrator for any additional develo~~ent 
which may be required: or Cc) whet~er the· Regional 
Admi'nis.trator should be requested to provide any adcitio:..al 
mate:-ial or information whfch may be ·rec;uired to satisfy 
the necessa:y anc essen:ial leg:!l an~ ! actual rac;:.ii:e::le~~s 
for· that type o! case. 

c, ;;: 
~~-' 



( c) 

(~} 

-~-

Any request .for inf;;;..::mation, or.·ret.urn o! the case 
to the. Re_gion s~all be trans::ii: :ed by· a;:;:i::o~:-iate ·le. 
or memorandum s19ned by the AA for OEC~ Co: he: ~esi 
within the afo:-ementioned twen:y-onc day ~erio~. Sh. -~ 
OECM concur in the proposed re!erral of t~e case :o ::: 
.the ac:.ual re·f err al sr.a!.l !:>e b"· let t.e::- :::-o::: t.r.e ;._;, === 
OECM (or h"er desi;nee} signed ;.,i thin fc~:-teen· ·~a\"S e: 
the· t.e=:ina:tion of the· e.:ore:men:.ionc~ ~wen~·.1-one ··c:a·: . . . . 
re\·ieii' period. ·co'.t)ies o! t!ie let:.ers :~f e:-re: :o !':e:-~:. :-. 
shall be sen~ to the Assis~an: n:~o:ney Ge~e:al !:= ~~~ 
Lanes Division of I>~J~ 

tJ ........ -e- 0 1· ..... o~ .. he re=.i:-·---' -:.·-i.,. ........... 
:"'-'••. -- ='- ... ""' ·--·C:• ~--'·-~- ~: 

p:o:e~~:-es and ti=e dea~lines se~ !==~~ 
~c A, = t .. O wo·~ 5hai 1 .... ~,"'./ " • c o.. ··- ·.· ""' •4 --~ urr~-. 

........ -_, ___ , 
••o ....... -.; ............. = _ _.,.._ ... 

- . . r- - - :=t - - ~ •• 

I O ... o·e- •o alio·· suf:&1"c1·e ... • .. ;_,.. p-:o- ..... •-00\·~-o---·~ ... - ~· . n. ... .. .. - • ...... .. .. .____ ............ ····r--•"···-= .. ·-·· 
t~is a;~ee~e~t to make the U.S. Attc:-~evs, the R~:io::al O!!!:~s 
an~ ou= sta~:s aware o! these provision;, it is a~:ee~ tha: :~!s 
agreement shall.~ec~=e e!fective De:e?:!>e: l, 1953 •. Courtney ?:-~ce 
will dist:'i!:>:.ite a me::::::andt:: within !:?1' ex?lair.i:i; t!1is a;:-~e~e::-: 
·an~ how. it will be ir.:~le:::enteC w!.'t~i:-i t!'le .~c::i::·.·.. (~o~ '-"ill :-e=~i·.·! 
a CO?Y. ) . · -· • . . - • 

. . · ·" . 

l believe that this agreemen~ will e!i=:ina~e the neeess~~;· --
fo:-::allv a·mendinc the Mem:>:-andu::i o! tJ:-.ce:.-s:ancinc:: be:ween o:.:= 
respe:t1 ve agencies, and 11t•ill p~ovicc necessa:-y ex~erience to 
ascertain whethe:- these procedu:-,es wi·ll :-esul: in si;ni:icant 

· savin;s o! tirne ~nd resources.· In tha: =-~;a:-::; I have as!~ec 
Cou:-:ney t~ e~ta~lish cri~eria !~:- ~eas~r~n; t~e e!fie~ey c~ ~~~~ 
a;ree~ent cu::-in; the one year ::-!al ?e=!o:, an: : ask =~~: y~~ 
coo~era:e with h~= in pro~i~in; su:~ =eason~~lc an~ necessa:y 
in!or::.a:.ion as she mav re cues: o! "·c~ !n ::at: in: t.!-la: C·e:c:-::!.::~:.:. =::. 
At the end of the trial period--or-a: any time-in the inte:-val-
we may propose such adjustments in the p~ocedures set fo:-t~ he:ei~ 
as may be a;>propriate based on expe:ience of all parties. 

It is· further under.sto::>c that it -is the·r.:~~u.::il desi:-e · o: t~e 
Agency and DOJ that cases be referred to the USA fo= f ilin; .as 
exped·itiously as po~sible. · · · 

I appreciate your co.operation ·in a:ri \•ing at this· agree::en:. 
If this meets with your ap;:>roval, ·please sign the enclosed CO?~· 
in the space indicated below. anc return the copy to me for. o~~ 
files. 

":"' ··~- ... ·· :t;:r-·,..-- ~~ . • . r._ .. _ • . -----··-1 .... • -·.: ~ ': - ,. ... _. ......... c---o .. ~ "---·•q nSS~s ... .a •• - ,•~-- -'·-~ 
:.a~; a.nC ?:a~~~al. · Res=~:'c:es 

- . • • .• .. . • - ... - & ..... -- .: --

.· 
Sincerely yours, 

~~r<~ 
Alvin L. Al~ 

Ge::~ral 
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"Implementation of Direct Referrals for Civil Cases", dated 
November 28, 1983. See GM-18.* 
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"Guidance on Evidence Audit on Case Files", dated December 30, 
1983. See GM-20.* 
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~ ~l'a [~UNITED STATES ENVIRONMENT/\L PROTECTION AGENCY 
~.. ,lr WASHINGTON, D.C. 20460 

'•1 rno11.<..' 

NAR 8 1904 

OH 1r.E t;r 

MEMORANDUM 
o .. c .. r l:.'.(l.t .:. ··::i 

CQMPLIANrt-. , .. ._Q, .. i0~1NG 

SUBJECT: Headquarters Revie~w and Tracking~.Civil Referrals 

FROM: Courtney M. Price {), ~,,.__,.__ 

TO: 

Assistant Administrator 
Off ice of Enforcement and Compliance Monitori~g 

Regional Administrators 
Regions I-X 

Regional Counsels 
Regions I-X 

Associate Enforcement Counsels 

-. 

The Off ice of Enforcement and Compliance Monitoring is 
committed to working cooperatively with Regional Off ices to 
track civil e.nforcement litigation and to generally improve 
management of EPA's enforcement litigation. The following 
procedures provide for expedited handling of case referrals 
which continue to be reviewed by Headquarters and for over
sight of "direct" case referrals. They also clarify roles 
in the management of various classes of judicial actions. 
This guidance supplements and, where inconsistent, supersedes 
previous guidance on review and tracking of civil referrals. 

I. CLASSIFICATION OF REFERRALS 

Four distinct classes of cases have evolved in the Agency's 
civil judicial enforcement program. Those classes of cases and 
roles in handling e~ch class may be described as follows: 

Class I: Nationally managed cases involving highly 
significant and precedential issues of major 
importance in the particular program, or 
involving ·activities in more than one Region. 
The lead legal and/or technical responsibilities 
in such cases usually .rest in Headquarters, with 
assistance from the Regional office(s). 

C~
"!·"':'· . ";."" 

~ 
~ ... c;:..... 



Class II: 

-2-

cases involvinu issues of sianificancc which 
may be unique or preccdcntial, or which~ 
important to establish or further Agency 
cntorccrnent goals. The lead legal and 
technical responsibilities in such cases 
usually rest in the Regional offices, with 
substantial assistance and oversight f rorn 
Headquarters. 

Class III: Cases which are significant and important to 
Agency enforcement goals, but which are not 
likely to raise issues which are unique or 
precedential. The lead legal and technical 
responsibilit~es in such cases rest in the 
Regional offices. Headquarters involvement 
will be limited to general oversight to ensur£ 
that Agency policies are followed and that 
cases are being prosecuted in an expeditious 
manner. Routine communications should take 
place directly between Regional attorney 

Class IV: 

staff and the Department of Justice or u.s. 
Attorneys. 

Cases which may be referred directly fron the 
Re~ions to Department of Justice (DOJ) 
Headquarters pursuant to the September 2~, 
1983 letter agreement between Alvin L. AlJm 
for EPA and F. Henry Habicht, II for DOJ 
(copy attached). Direct referrals are 
presently authorized for the more routine 
cases in the Air and Water programs. 
Headquarters attorney involvement in those 
cases will be limited to summary review and 
oversight as described herein. Routine 
communications should take place between 
Regional Attorney Staff and DOJ or U.S. 
Attorneys. 

The classes of cases which fall within the Class IV are 
set forth with specificity in the letter agreement between 
Alvin Alm ·and F. Henry Habicht, II dated September 29, 1983. 
For all ct.her cases, the initial determination of category 
and lead responsibilities will be made by the Regional 
Administrator at the time the referral package is forwa·rded 
to Headquarters for review. That .determination should be 
included ·as a part of the cover memorandum accompanying and 
surrunarizing the referral package. Unless the Associate Enforci 
ment Counsel. for the appropriate OECM division disagrees, the 
case will be handled accordingly. Should the Associate 
Enforcement counsel believe that the case has been 
miscategorized, he or she should consult with the Regional 
Administrator or the designated Regional enforcement conta~ 
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regarding the clussif ication of the cusc or decision on lead 
responsibilities. The Associate will also notify the Regional 
Counsel of the issue. If agreement cannot be achieved, r will 
determine the appropriate classif icution and lead responsi
bilities after consultation with all relevant parties within 
the Agency. 

After the initial classification of a case, facts may 
develop or issues arise which will justify a reclassification. 
Either the Associate Enforcement Counsel or the Regional 
Administrator (or the designated Regional enforcement contact 
person) may suggest reclassification of a case or modif i
cation of lead responsibilities. The decision on reclassif i
cation will be made as described above for original classif i
cation. 

II. EVALUATION OF DIRECT REFERRALS 

On December 1, 1983 we started a one year trial period fo= 
direct referral of certain types of enforcement litigation to 
the Department of Justice. The types of civil enforcement 
cases·for which I have waived the requirement of concurrence 
are listed in a September 29, 1983 letter from Alvin L. Al~ to 
F. Henry Habicht, II (copy attached). Procedures for imple
menting the direct referral process were detailed in a · 
November 28, 1983, memorandum I addressed to Regional 
Administrators, Regional Counsels and Headquar-ters staff (CO?Y 
attached). As a point of clarification, it is my intent that 
contempt actions may also be handled as direct referrals if t~e 
original case would meet the current criteria for direct rGferr~l. 

Headquarters will review and evaluate the information co~y 
required to be furnished to EPA Headquarters when each direct 
referral is sent to the Department of Justice. Associate 
Enforcement Counsels for the programs wh8re direct referrals 
are utilized will prepare checklists which, at a minimum, 
provide for review of the following criteria: 

A. Approoriateness of direct referral 

The case should be clearly within one of the categories 
enumerated in the September 29, 1983, letter from Alvin Alm to 
F. Henry Habicht, II for which direct referral may be used. 
Contempt actions in cases which fit the direct referral cate
gories may also be hand~ed through direct referral procedures. 



-4-

B. Format of the cover memorandum 

The refarral package should include the Case Data and 
facility Da~a forms and a cover memorandum which identifies 
and discusses at least the following subjects: nature of the· 
case, cause of action, proposed remedy, issues of national 
or precedential significance, description of consultation 
for case development (including names of Headquarters and 
DOJ attorneys contacted), identification of Regional contact 
persons, and basis for treating case as a direct referral. 

c. Substantive adequacy of direct referrals 

Each direct referral package should contain the following 
elements: 

1. An adequate cause of action; 

2. Description of evidence sufficient to prove the 
violations (copies of documentary evidence should 
be attached, if possible, and the person(s) with 
custody of all evidence should be identified); 

3. Evaluation of potential defendants and a discussion 
of why the named defendants were selected; 

4. Dis~ussion of State involvement in efforts to 
resolve the violations; 

s. Eva~uation of potential defenses and how they can 
be refuted; 

6. Evaluation of issues of precedential significance 
in the case, including a discussion about how the 
positions proposed by the Regional Office are 
consistent with law and national policy; 

7. Description of the environmental harm to be remedied 
or other reasons which justify prosecution of the 
case at the time of referral: 

a. Description of the remedy to be sought or the 
.specific discovery required to establish a remedy 
in the case; 

9. Discussion of ·penalties to be sought (a) if the 
case proceeds to trial and (b) as an initial 
settlement position; and 
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10. Description of ~ttemµts made to s~ttle the case, 
problems encountered in settlement discussions, 
and the date of the last contact with the source 
owner or other potential dcfend~nt. 

Within 30 calendar days after receiving the information 
copy of a direct referral the Associate Enforcement Counsel 
will send a copy of the completed checklist to the Regional 

.office, maintaining a file copy to serve as a basis for 
periodic evaluation. 

If a case which is not within the cutcgory for direct 
referral is erroneously sent through the direct referral pro
cess, the Associate 8nforcement Counsel will prepare a 
response ranging from a sim?le notice to the Region indicat
ing why the direct referral was erroneous to a withdrawal 
from the Department of Justice. If a case which should have 
been directly referred to the Departnent of Justice is 
erroneously sent to Headquarters for concurrence, the 
Associate will, after consultation with the Region, forward 
it to the Department of Justice as a direct referral. A copy 
of the memorandum forwarding the case to the Department of 
Justic~ will be sent to the Region. 

III. TRACKING ALL REFERRALS IN THE COMPUTER DOCKET 

All civil cases must be entered and tracked in the 
Enforcement Docket System. Guidance on responsibilities for 
docket procedures is contained in ncmoranda dated April 21, 
1983, November 23, 1983, and November 28, 1983 (copies 
attached). The following docket guidance supplements and, 
where inconsistent, supersedes those memoranda. 

Each Regional attorney has primary responsibility for 
updating all of his or her active cases as part 6f the monthly 
update procedures. Headquarters attorneys will also continue 
to provide information to the system. Case Status Update 
reports will be sent on or about the first of each month to 
the Regional Docket Control or Regional Coordinator for 
distribution to the responsible Regional attorneys. By the 
10th of each month, the Regional attorney must see that an 
update is submitted to the Regional data analyst (if the 
Region has one) or is mailed to Headquarters Docket Control, 
Bruce Rothrock (LE-130A). 

As with all referrals, an information copy of direct 
referrals must be sent to Headquarters, directed to my atten
tion, and must include completed Case Data and Facility Data 
Forms (copies of those forms are attached). The Correspondence 
Control Unit (CCU) will route the package to the appropriate 
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OECM division, and will 'Jive the Cc:isc Dnta Form, the Focility 
Data Form, and a copy of the cover letter reterrul rncmorundum 
to Headquarte.rs Docket Control [or entry of the case into 
the Docket System. }{cg ions· with Rcuionc:il Docket Control shcl 
give copies :of the Case and ~ucility Duta Forms and the 
referral memorandum directly to regionul data analyst for entry 
into the system. Failure to attach those forms may result in 
the cases not being entered in the Docket System, and the 
Region not receiving credit for the case at the ti~e of 
referral. 

Copies of direct referral packages are to be sent simul
taneously to the Department of Justice and EPA Headquarters. 
The "Date to EPA Headquarters" and the "Date Referred to 
DOJ" shown in the Case Docket System will be the date· on the 
cover .letter from the Regional Adfilinistrator. The System is 
being·modified so that direct referrals will be identified 
an.d c·an be separately ·retrieved from the system. A new 
event for "Date Received EPA HQ" will also be added. This 
event will be used as an approximate date when the Land 
and Natural Resources Division, Department of Justice, 
receives the referral package and, consequently, when the 
thirty day clock begins to run tor determining whether 
Headquarters DOJ or the U.S. Attorney will have the lead 
litigation responsibilities as provided in the Septe·wber 29, 

.1983 letter ~greement between Alvin Alm and Henry Habicht, II. 

IV. REFERRALS REQUIRING CONCURRENCE 

The review criieria for direct referrals contained in 
this memorandu.'TI also apply to cases which require Headquarters 
concurrence. Rather than incorporating the results of review 
in a file ch~cklist, however, the results will be incorporated 
in the memorandum that Associates prepare for me recor:unending 
whether to refer the case to the Departraent of Justice or 
return the case to the Region. A copy of the memorandum will 
be sent to the Region. If the case represents a type that 
should be considered for direct referral in the future, the 
memorandum addressed to me should so indicate. 

All set~lement~ require Headquarters concurrence. 3hus, 
referrals which include a consent decree to be filed with 
the complaint require Headquarters concurrence. Such referrals 
should con ta i.:n the following e lernents: 

.l. A clear statement of a cause of action; 

2. Identification and discussion of any issues of 
national significance; 
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3. Analysis justifying proposed penalties in terms of 
applicable penalty policies; and 

4. An enforceable consent decree which (a) resolves 
the violation, (b) is in accordance with require
ments of applicable statutes, regulations and 
policies and (c) includes an appropriate termi
nation date or specifies some other process for 
concluding the court's jurisdiction. See "Guidance 
for D::-afting Judicial Consent Decrees" (Gi-17) 
issued October 19, 1983 for a complete description 
of consent decree requirements. 

V. M.;NAGING THE CIVIL ENFORCE::>lE~JT DOCKET 

Involvement by the Associate Enforcement counsels in all 
cases, including those that do and do not require Headquarters 
concurrence, will provide a basis for developing national 
expertise and will identify areas where national guidance is 
needed. In addition it will prepare us to respond quickly 
when settlement proposals are submitted for approval. We 
must ensure that litigation is expeditiously prosecuted, that 
national policies are implemented and that statutory require
ments are scrupulously observed. Whenever Headquarters 
identifies a problem, the Associate Enforcement Counsel 
should communicate with the Regional Counsel and Department 
of Justice. Where quick resolution cannot be informally 
achieved, the Associate should communicate in writing on the 
subject to the Regional Off ice and Department of Justice and 
place a copy of the memo in the Headquarters case file. I 
rely on the judgment of each Associate as to when a matter is 
of sufficient importance that it should be called to my 
attention. 

The Associate Enforcement Counsels will monitor the 
activities of the Regions and the Department of Justice to 
make sure that all cases are vigorously prosecuted after 
referral. Extensive informal discussions and efforts at 
voluntary resolution normally occur prior to referral. We 
should move forward resolutely wh~n litigation is required. 
Settlement discussions may, of c · rse, proceed on a parallel 
track, but they generally shoul~ .ot result in suspension of 
litigation activities. My Novemoer 28, 1983 memorandum 
describing procedures for implementation of direct referrals 
specifically requires that I concur in any delay after a 
case has been referred to the Department of Justice. Whether 
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or not the case was directly referred, the Associates should 
identify and call to my attention any instance where the 
government has caused or agreed to delay in the filing or 
prosecution of any case without my consent. 

The Associate Entorcement Counsels will use the 
computerized enforcement docket and other available information 
to monitor the overall litigation effort. In addition, they 
and their staffs will make periodic visits to Regional off ices 
to fulfill this off ice's oversight role. Unless action is 
requirea to ensure that an Agency policy or a legal require
ment is followed, or that a case is prosecuted expeditiously, 
this off ice will not interject itself into individual Class 
III or Class IV cases. Headquarters attorneys may, at.the 
request of a Regional off ice to the Associate Enforcement 
Counsel, provide assistance, consistent with resource 
availability and other priorities. 

Hy November 28, 1983 memorandum on direct referrals 
indicates that Regional off ices should obtain Headquarters 
approval for settlement pro~osals before they are forwarded 
to the defendant. This procedure should apply to to all 
cases whether or not they were directly reffered. Each 
Associate Enforcement Counsel is authorized to approve 
settlements at this stage, using his or her judgment whether 
to confer with me on critical issues before agreeing to a 
proposal. The Associate will make sure the settlement meets 
the criteria set forth above for consent decrees, complies 
with all applicable policies and laws, and is consistent 
with national program objectives. I must approve all final 
settlements before they are filed in court. 

Attachments 

cc: Office Directors, OECM 



rv.B.22. 
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.. , ~ WASHINGTON. D.C. 20460 
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March .19, 1984 

THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: Delegation of Authorities to the Deputy Administrator 

TO: Assistant Administrators 
General Counsel 
Inspector General 
Associate Administra~ors 
Regional Administrators 
Staff Off ice Directors 

In the interest of streamlining our management of the 
Agency, I have today delegated to the Deputy Administrator the 
authority to take certain actions relating to internal agency 
management and organization or routine regulatory matters. 
This delegation will be added to the EPA Delegations Manual 
which is currently under revision. 

This action is designed to relieve me ·of the burden of 
acting on the volume of internal management decisions and other 
relatively routine or pro forma signature items. As experience 
suggests additional areas in which signature by the Deputy 
Administrator may improve our management performance, I will 
expand the scope of the current delegation. Beginning 
immediately, decision documents addressing the following 
matters should be prepared for Mr. Alrn's signature: 

Agency reorganizations; 

Agency directives and internal delegations of 
authority; 

Advisory Board letters and charter actions 

Approval of Advance Treatment projects; and .. 
Concurrence in modifications of State Plans under 
the Coal Mine Safety and Reclamation Act as 
petitioned by the Department of the Interior. 

?rd'L-91"2.-a4 
William D, Ruckelshaus 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20410 

t/A~ I 3 1984 

MEl'IORANDUM 

OFFICE OF 
ADMINISTRATION 
ANO RESOURCES 

MANAGEMENT 

SUBJECT: General Delegation of Authority -- ACTION MEMORANDUM 

FROM: Howard M. Messne~~ 
Assistant Adminstrator 

TO: The Administrator 

THRU: 
~e Deputy Administrator AA 

ISSUE 

To allow the Deputy Administrator to exercise, at any time, 
certain delegable authorities of the Admi nistra.tor. 

BACKGROUND 

Reorganization Plan No. 3 of 1970 states that, "The Deputy 
Administrator shall perform such functions as the Administrator 
shall assign or delegate, and shall act as Administrator during 

'the absence or disability of the Administrator or in the event of 
~ vacancy in the office of the Administrator.• 

As a part of our analysis of the Agency's current delegations 
of authorities, my staff has identified a number of opportunities 
to streamline Agency action by delegating signature authority 
to the Deputy Administrator. Generally speaking, these matters 
involve routine administrative decisions, minor regulatory actions, 
and matters of internal management and organization. Examples of 
such actions include: 

0 Advisory Board letters and charter actions: .. 
0 Agency reorganizations: 

0 Agency directives and internal delegations: 
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Approval of Advanced Treatment projects: and 

Concurre·nces in modifications of State Plans under the 
Coal Mine Safety and Reclamation Act as petitioned by 
the Department of the Interior. 

The·effici'encies associated with delegating signature authority 
to the Deputy •Administrator, could be obtained by two means. On 
one hand, you could delegate authority to act in these specific 
areas set forth in a,narrowly-prescribed delegation. On the other 
hand, the delegation. could be broadly drafted to authorize the 
Deputy Administrator to perform any act not statutorily required 
to be .performed .by the Administ:.ratoL. 

While our analysis favors the use of as broad a delegation as 
possible, the General Counsel has made the point that delegation 
language which is too general could cause confusion and possibly 
conflict with other delegations as published. Within the context 
of the attached delegation, you and the Deputy would determine 
those actions you wish the Deputy to take without prior consulta
tion with you, and we would publish those in the delegation. As·. 
experience suggests additional areas in which you wish the Deputy 
to act, he could be delegated such actions by amending this single 
delegation. 

The attached delegation authorizes th'e Deputy to exercise 
certain authorities not reserved to the Administrator by statute. 
It would give the Deputy full authority to act on your behalf at 
any time. This is designed to relieve you of the burden of signing 
or otherwise approviQg a volume of internal management actions or 
relatively routine, pro forma signature items. This delegation 
will become the initial delegation in the EPA Delegations Manual 
which is currently undergoing a major revision. 

RECOMMENDATIONS 

I recommend you indicate your approval of Delegation .l-1 by 
signing .below. 

. .. 
Attachment 

Approve: 

Date: 



1200 
IELffi&JIONS 

GENERAL, AIMINISTRATIVE AND MISCEUNIDJUS 

1. A111'ffORITY. 'lb exercise certain delegable auth:>rities of the Pdministrator 
inclu:hng, b.Jt not limited to the follCMifYJ: 

a. signature of Pdvis:>t:y Board letters an::l chart~r actions: 

b. approval of internal /lqancy reorganizations; 

c. appro.ral of Aqency directives an::l internal delegations of authority; 

d. decisions on Pd vane~ Treat:nent (AT) p:ojects; aro 

e. conaJrrences in nodifications of State Plans urrler the Coal Mine 
Safety aro ~clamation Act as petitione:3 by the Departnent of Interior. 

2. TO WH<>t IE~TED. '!he Deputy Administrator. 

3. REIEI..roAnoo. 'lhis . autoori ty may be re:lelegated with the concurrence of 
the Administrator. 

4. ADDITIOOAL REFERENCES. This delegation does not supersa:Je any other 
delegation in this Manual. Delegation of other specific autoorities will be 
docunentej in taJisions of this delegation. 



IV.B.23. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

MAR 2 0 1984 
THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: Races to the Courthouse 

FROM: The Administrator~~~~ 
TO: Assistant Administrators 

Off ice Directors 
Chief Judicial Officer 

When EPA takes regulatory action, it is frequently sued. 
Many of the statutes governing our Agency provide for such 
suits to be filed only in one cou~t, generally the United 
States Court of Appeals for the District of Columbia Circuit. 
However, a number of the statutes under which we operate 
allow the Agency to be sued in any United States Court of 
Appeals. This has led some litigants to sue in the court of 
appeals they believe will be most likely to rule in their 
favor, a practice known as forum shopping. 

A federal statute, 28 u.s.c. 2112(a), requires all 
lawsuits filed against a federa+ agency in courts of appeals 
to be transferred to the court of appeals in which the first 
suit was filed. That court may then transfer·all the suits 
to another court of appeals, .but may, in its discretion, 
decide all the cases itself. This statute has led some forum 
shoppers to seek to be the first to file a lawsuit in the 
court uf their choice. This practice is known as racing 
to the courthouse. Racers have adopted such measures as 
stationing staff members for months in government off ices 
waiting for an action to be announced, maintaining open long 
distance telephone lines to distant courthouses, and estab
lishing lengthy human signalling chains to let lawyers know 
when to file petitions for review. 

EPA actions under the Clean Water Act are currently 
subject to rules (40 CFR Part 100) that eliminate the most 
abusive aspects of races to the courthouse by setting the 
date of agency action for judicial review purposes at two 
weeks after the date of publication in the Federal Register. _, .... ! i,'1!'~ 

~ ,,, Ci \.i]· 1 'H.;Ui 
(i 7 : \ l 7>'i U V U ' I .., _, 
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However, races to the courthouse are possible under 
other EPA-administered statutes. Races were recently run to 
file lawsuits against two EPA regulatory actions under the 
Uranium Mill Tailings Radiation Control Act and the Federal 
Insecticide, Fungicide, and Rodenticide Act. The races 
resulted in interference with EPA work and in unnecessary 
litigation. Soon I expect to propose rules that will elimi
nate some of the abusive practices associated with such 
races. The rules, if adopted, will set the time and date of 
a number of EPA actions, for purposes of judicial review, two 
weeks or more after the action is signed or, for rules and 
similar actions, published in the Federal Register. In the 
meantime, I am asking each of you to take the following steps 
to prevent races on regulatory actions that are taken before 
these rules are adopted. 

Rulemaking and Related Actions. In all final rules 
and related actions listed in Attachment A, include the 
following statement in the "DATES" section of the preamble 
to the final rule: 

These regulations shall be promulgated for 
purposes of judicial review at 1:00 p.m. 
eastern time on [two weeks after the date 
of publication in the Federal Register]. 

The bracketed material will be deleted by the Off ice of the 
Federal Register and the actual date substituted. The 
effective date should be changed to reflect this delay in 
promulgation. Most rules should be made effective 60 days 
after promulgation. In these cases, the following language 
should also appear in the "DATES" section: 

These regulations shall become effective on 
[74 days after the date of publication in the 
Federal Register]. 

Inclusion of an action in Attachment A does not constitute 
an Agency opinion that it is rulemaking for purposes of the 
Administrative Procedure Act. 

Adjudication. All final orders in adjudications listed 
in Attachment B should include the following language: 

For purposes of judicial review, the date of 
issuance or entry of this order shall be 
fourteen days after the date it is signed. 

Exceptions. The General Counsel, or the Judicial Officer, 
may shorten the deferral period or waive these requirements 
when special circumstances, such as the need to comply with a 
statutory or court-ordered deadlin~, so require. 



Attachment A 

Rulemaking and Related Actions 

Clean Water Act 

Apply the requirements of 40 C.F.R. Part 100. 

Resource Conservation and Recovery Act 

Authorization and interim authorization of state 
Hazardous Waste Management programs. 

Toxic Substances Control Act 

All final rules. 

Safe Drinking Water Act 

All final direct federa~ implementation underground 
injection control programs. 

Approval or disapproval of state-submitted 
underground injection control programs. 

Final agency action on petitions for designation 
of aquifers under Section 1424(e). 

Uranium Mill Tailings Radiation Control Act 

All final rules. 

Atomic Energy Act 

All final rules. 

Federal Food, Drug, and Cosmetic Act 

All final rules. 



Attachment B 

Adjudications 

Clean Water Act 

Decisions on appeal to the Administrator under 40 C.F.R. 
§§124.91 or 124.125. 

Resource Conservation and Recovery Act 

Final decisions on EPA-issued or denied permits for 
hazardous waste management facilities. 

Federal Insecticide, Fungicide, and Rodenticide Act 

Final orders following a public hearing in pesticide 
cancellation or suspension proceedings. 

Safe Drinking Water Act 

Decisions on applications for variances or exemptions 
under sections 1415 or 1416 

Federal Food, Drug, and Cosmetic Act 

Final decisions on pesticides tolerances that are 
reviewable under 21 u.s.c. 346a{i) or 348{g). 



IV.B.~4. 

"Guidance for Enforcing Federal District Court orders•, dated May 8, 1984. 
This document is reproduced at section IV 0.1., this compendium. 

·. 
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IV.B.25. 

"Guidance on Counting and Crediting Civil Judicial Referrals", 
dated June 15, 1984. See GM-29.* 



IV.B.26. 

"Revised Regional Referral Package Cover Letter and Data Sheet", 
dated May 30, 1985. See GM-40.* 



IV.B.27. 

"FORM OF SETTLEMENT OF CIVIL JUDICIAL CASES", dated July 24, 
1985. See GM-42.* 



IV.B.28 • 

. . 

"Direct Referrals Clean Water Act - 'Ho Permit' Cases", dated September 11, 
1985 • 

. / 





UNITED STATES ENVIRO:"'ME:"\TAL PROTECTIO~ AGENCY 
\\'ASHL\'GTO:'\, D.C.-20460 

SEP 1 I t9ff5 

OFFICE OF ESf"ORCEME,.T 
... so CO~IPLl..._SCE 

MOSITORISG 

MEMORANDUM 

SUBJECT: Direct Referrals Clean~er Act17"~0 

Courtney M. Price()~/),, .-j-:;:C., -
Assistant Adminis~tor fot Enforcement 

Permit" Cases 

FROM: 

and Compliance Monitoring (LE-133) 

TO: Henry L. Longest, II 
Acting Assistant Administrator for Water (WH-556) 

Regional Administrators 

Regional Counsels 

Tom Gallagher, Director 
National Enforcement Inv~stigation Center 

Assistant Attorney General, F. Henry Habicht has recently 
requested that all Clean Water Act "no permit" cases be care
fully evaluated for possible criminal prosecution. As Henry 
Habicht explains, the permit requirement has been in effect for 
14 years: thus, it is highly unlikely that dischargers would 
be unaware of the statute, and likely that any discharge without 
a permit might be the result of a willful act. Furthermore, 
the permit requirement is central to EPA's Water program. 

I therefore am recommending that you implement the 
following procedures to address his concerns. 

1. The Regional Water Division Director in consultation 
with the Regional Criminal Attorney and the 
Special/Resident-Agent-in-charge, should carefully 
scrutinize all "no permit" Clean Water Act cases for 
potential criminal action prior to their referral for 
civil action. 

2. If they decide to bring a criminal enforcement 
action, the case will be developed and referred 
as provided in the General Operating Procedures 
for Criminal Enforcement. 
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3. If, however, it is decided not to proceed with a 
criminal prosecution, then that particular "no 
permit" case will be directly referred for civil 
action to the Department of Justice in accordance 
with existing procedures. 

These procedures will take effect on October 1, 1985. 
If there are any questions, please contact Randall Lutz, 
Director, Office of .Criminal Enforcement. He may be reached 
at FTS 5.57-7410; E-Mail Box EPA 2372. 

At tachmen.t 

cc: Glenn Unterberger 
Terre 11 Hunt 
Randall M. Lutz 

-. -. 



"Direct Referrals", dated August 28, 1986. 

IV.B~29. 
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., - I UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

+ JI WASHINGTON. D.C. 20460 
~, ..si.t.C. 

., ... 
Honorable. F. Henry Habicht, II 
Assistant Attorney General 
Land and Natural Resources Division 
u.s. Department of Justice 
Washington, D.C. 20530 

Re: Direct Referrals 

Dear Hank: 

OFFICE<>' 
ENFOllC:EMF.NT ANO 

COMl'LIAN<:t MONITORllllG 

During the past year OECM has been holding discus.sions 
with the Headquarters program off ices and with the 10 Region&l 
Counsels on how to improve and expand the direct referral 
program, wherein certain cases are referred directly from the 
Regional Administrator to your office. Because the program 
is working well, the consensus of the Associate Enforcement 
Counsels, the program compliance division directors and the 
Regional Counsels is to expand the classes of cases subject 
to direct referral. We have also consulted with members of 
your staff and understand that they acquiesce in this concept 
insofar as the classes of cases set forth herein are concerned. 

This letter, when signed by you, will serve as an amendment 
to our September 29, 1983, agreement which set forth the condi
tions of the initial direct referral pilot project. It will 
also amend the June 15, 1977, Memorandum of Understanding 
between our respective Agencies. 

The following 8 classes of cases will be added to the 
direct referral program: 

1. All collection actions in which the relief 
requested is solely for unpaid administratively or 
judicially assessed penalties under any statute, 
except for actions to assess penalties under CERCLA 
and cases where there is little prior experience in 
civil judicial enforcement (i.e., the Ocean Dumping 
Act, underground injection control regulation under 
RCRA/SDWA, Clean Air Act NESHAPs other than vinyl 
chloride and asbestos). 
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2. All actions in which the only relief sought is con
tempt for violation of any consent decree or other 
enforceable order, and/or to enforce the terms of any 
consent decree or other enforceable order.l/ The pre
ceding types of actions against governmental entities 
shall continue to be referred to OECM. · 

3. Clean Air Act cases involving asbestos and vinyl 
chloride National Emissions Standards for.Hazardous 
Air Pollutants. 

4. All Clean Air Act post-1982 date cases except those 
involving steel producers, smelters, and lead 
sources. ~/ 

s. All Clean Water Act cases involving NPDES permit 
violations by industrial dischargers, except those 
involving violations relating .to or determined by 
biological methods or techniques measuring effluent 
toxicity. 

6. All judicial actions alleging interim status vio
lations under RCRA S3008(a) except cases involving 
loss of interim status or closure. This authority 
will take effect in each Region upon the successful 
referral by the Region of two cases in order to 
demonstrate the requisite experience. This author
ity does not include corrective action cases under 
S3008(h). 

7. All RCRA judicial actions seeking penalties only, 
except for underground injection control regulation 
cases. 

8. All actions to enforce final federal orders issued 
under RCRA S3008(a). This authority will take ettect 
in each Region upon the successful referral by the 
Region of two cases in order to demonstrate the 
requisite experience. 

We will add these expansion cases to the 5 classes of cases 
currently included in the direct referral program listed below: 

l/ All modifications of consent decrees which result from any 
action (direct referral) in this paragraph shall continue to 
require OECM approval and program office approval, where appro
priate, prior to submission to DOJ for entry by the court. 

!/ OECM approval will also be required when major changes are 
made to SIPs due to a future change in the related NAAOS. 
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1.. Cases under Section 1414(b) of the Safe Drinking Water 
Act which involve violations of the National Interim 
Primary Drinking Water Regulations, such as reporting 
or monitoring violations or maximum contaminant 
violations. (Note: This category does not include any 
causes of action under section 1414(b) established by 
the SOWA Amendments of 1986.) 

2. The following cases under the Clean Water ·Act·:. 

a. cases involving discharges without a permit by 
industrial dischargers: 

b. all cases against minor industrial dischargers: 

c. cases involving failure to monitor or report by 
industrial dischargers1 

d. referrals to collect stipulated penalties from 
industrials under consent decrees: 

e. referrals to collect administrative spill 
penalties under Section lll(j) of the CWA. 

3. All stationary source cases under the Clean Air Act 
except the following: 

a. cases involving the steel industry: 

b. cases involving nonferrous smelters: 

c. cases involving NESHAPs1 

d. post - 1982 date cases. 

4. All TSCA & FIFRA collection actions for unpaid 
administratively assessed penalties. 

s. All mobile source tampering and fuels cases (except 
governmental entity cases) arising under the Clean 
Air Act, Sections 203 and 211 respectively. 

OECM will continue to play a substantive role in these 
cases, especially in view of the increased size of the Agency's 
case load and the need to ensure that our cases reflect the 
Agency's priorities. OECM and DOJ will simultaneously review 
these referrals. 

Within 35 days of receipt of a copy of the direct referral 
package, the appropriate AEC will comment on the merits of the 
referral to DOJ and to the originating regional office. He may 
ask the Assistant Administrator of OECM to recommend to DOJ 
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that the case be further developed before filing or returned to 
the regional office. OECM will also continue to oversee the 
progress and development of these direct referral cases and will 
continue to approve all judicial settlements on behalf of EPA. 
All other agreed-upon conditions and procedures regarding direct 
referrals and case management will remain in effect • 

. 
In order to allow sufficient time prior to implementation 

of the expansion and to make the U.S. Attorneys, th~ regional 
offices and our staffs aware of its provisions, it is agreed 
that this agreement shall become effective for cases referred 
trom a Region on or after September 2, 1986. I will distribute 
a memorandum to the Regions, the Headquarters program offices 
and within OECM explaining the expansion and how it will be 
implemented. 

I appreciate your cooperation in arriving at this amendment 
to our agreement. If this direct referral case expansion meets 
with your approval, please sign in the· space provided below and 
return a copy of the letter to me for our files. 

Approved: 

• Henry Habicht, II 
Assistan Attorney General 

Sincerely, 

-l~~ t . ~0.-.. ~ 
Thomas L. Adams, Jr. 
Assistant Administrator 

Land and Natural Resources Division 
U.S. Department of Justice 

cc: Richard H. Mays 
Senior Enforcement Counsel 



•Expanded Civil Judicial Referral Procedures•, dated 
August ~8, 1986. See also GM-SO.* 

IV.B.30 •. 



·i::f) ~.TATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

MEMORANDUM 

OFFl<'.E O~ 
EN•ORf.EMF.NT ANO 

COMPUANt:t MQ .. ITO><INCi 

SUBJECT: 

FROM: 

TO: 

Purpo.se 

Expanded Civil Judicial Referral Procedures 

Thomas L. Adams, Jr. ~ ~--~ 
Assistant Administrator for Enforcement ' 

and Compliance Monitoring 

Regional Administrators 
Program Office Enforcement Division Directors 

The purpose of this memorandum is to provide guidance 
on several issues regarding the procedures by which the Agency 
refers civil judicial referrals to the Department of Justice 
(DOJ). They arP as follows: 1) expansion of the current 
direct referral program, 2) pre-referral negotiations, 3) hold 
action requests to DOJ for referred cases, and 4) filing proofs 
of claim in bankruptcy by regional attorneys. 

Expansion of Direct Referral Program 

Last summer the Direct Referral Prograrnl/ was expanded to 
include, in the second year of operation, all TSCA and FIFRA 

1/ As used here the term "direct referral" denotes case 
referrals sent directly from the Regional Administrators to 
the Assistant Attorney General for Land and Natural Resources 
cf the Department of Justice, with simultaneous review by OECM 
a~d DOJ. The current DOJ address for direct referrals is: 
!J.S. Department of Justice, E:wironmental Enforcement Section, 
Box 7415, Ben Franklin Station, Washington, o.c. 20044, or, if 
express delivery is used, U.S. Department of Justice, Land 
and Natural Resources Division, Environmental Enforcement 
Section, Room 1521, 9th. St. and Pennsylvania Ave, N.W., 
Washington, D.C. 20530. 
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collection actions and all non-governmental mobile source tam
oering and fuels cases. That expansion has been successful in 
hel~ing to expedite the judicial referral process. Etfective 
for cases referred on or after September 2, ·1986, OECM with 
DOJ encouragement is further expanding the categories of direct 
referrals by adding the following 8 classes of cases (see 
attached copy of my letter of August 28, 1986, to F. Henry 
Habicht, Assistant Attorney General for Land and Natural 
Resources): 

1. All collection actions in which the relief 
requested is solely for unpaid administratively or 
judicially assessed penalties under any statute, 
except for actions to assess penalties under CERCLA 
and cases where there is little prior experience in 
civil judicial enforcement {i.e., the Ocean Dumping 
Act, underground injection control regulation under 
RCRA/SDWA, Clean Air Act NESHAPs other than vinyl 
chloride and asbestos). 

2. All actions in which the only relief sought is 
contempt for violation of any consent decree or 

.other enforceable order·, and/or to enforce the 
terms of any consent decre~ or other enforceable 
order.2/ The preceding types of actions against 
gover~mental entities shall continue to be 
reterred to OECM. 

3. Clean Air Act cases involving asbestos and vinyl 
chloride National Emissions Standards for 
Hazardous Air Pollutants. 

4. All Clean Air Act post-1982 date cases except 
those involving steel producers, smelters and 
lead sources.~/ 

s. All Clean Water Act cases involving NPDES permit 
violations by industrial dischargers, except those 
involving violations relaeing to or determined by 
biological methods or techniques measuring effluent 
toxicity. 

6. All judicial actions alleging interim status vio
lations under RCRA §3008{a) except cases involving 

2/ All modifications of consent decrees which result from any 
action (direct referral) in this paragraph shall continue to 
~~quire OECM approval and program office approval, where 
appropriate, prior to submission to DOJ for entry by the court. 

3/ OECM approval will also be required when major chang~s are 
maje to SIPS due to a future change in the related NAAQS. 
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loss of interim status or closure. This authority 
will take effect in each Region upon the successful 
referral by the Region of two 9ases in order to 
demonstrate the requisite experience. This author
ity does not include corrective action cases under 
3008(h). 

7. All RCRA judicial actions seeking penalties only, 
except for underground injection control regulation 
cases. 

8. All actions to enforce final federal orders issued 
unde~ RCRA §3008(a). This authority will take effect 
in each Region upon the successful referral by the 
Region of two cases in order to demonstrate the 
requisite experience. 

We will add these expansion cases to the 5 classes of cases 
currently included in the direct referral program listed below: 

1. Cases under Section 1414(b) of the Safe Drinking·'Water 
Act which involve violations of the National Interim 
Primary Drinking Water Regulations, such as reporting 
OJ." 1n1);1itor-ing violations or maximum contaminant 
violations. (Note: This category does not include 
any causes of action under Section 1414(b) established 
by tht: SOWA Amendments of 1986.) 

2. The following cases under the Cl~an Water Act: · 

a. cases involving discharges without a permit by 
industrial dischargers; 

b. all cases against mince industrial dischargers; 

c. cases involving f.:dl 1.1r~ i.J :110:1itor or report by 
industrial dischargers; 

d. referrals to collect stipulated penalties from 
industrials under consent decrees; 

e. referrals to collect administrative spill 
penalties under Section 3ll(j) of the CWA. 

3. All stationary source cases under the Clean Air Act 
except the following: 

a. cases involving the steel industry; 
; 

b. cases involving non-ferrous smelters; 

c. cases involving NESHAPs; 
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d. post - 1982 date cases. 

4. All TSCA & FIFRA collection actions for unpaid 
administratively assessed penalties.~/ 

5. All mobile source tampering and fuels cases (except 
governmental entity cases) arising under the Clean 
Air Act, sections 203 and 211 respectively. 

Attached for your convenience in Appendix A is a list of all 
cases now covered under the direct referral program. 

OECM will continue to play a substantive role in these 
cases, especially in view of the incr~"\5H':1 size of the Agency's 
case load and the need to ensure that our cases reflect the 
A·Jer1cy's priorities. The Regions should continue to send 
=opies of the case referral reports directly to OECM, and 
where appropriate, to the program office for review. OECM and 
DOJ will concurrently review these referrals. Within 35 days 
of receipt of a copy of the direct referral package, the appro
priate AEC will comment on the merits of the referral to DOJ 
and to the originating regional office~ He may ask the 
,Assistant Administrator of OECM·to recommend to OOJ that the 
case be further developed before filing or returned to the 
regional off ice. OECM will also continue to oversee the 
progress and development of these direct referral cases. It 
should be noted that in all direct referral cases, as with 
all other enforcement cases, the Re~ions still must cocrGinate 
settlement terms with Headquarters and ~ubmit consent decrees 
to OECM for review and approval. (See nemorandu~ of November 28, 
1983, entitled, "Implementation of Direct Referrals for Civil 
Cases Beginning December 1, 1983" at page 5 (GM-18).} All other 
existing policies and procedures regarding direct referrals and 
case management will remain in effect. 

Pre-referral Negotiations 

OECM has concluded that Headquarters should not establish 
mandatory requirements for pre-r~f~rral negotiations. Never
t~eless, use by the Regions of pre-referral negotiations, when 
~~j where appropriate, is to be encouraged by the Reyional 
Counsels. Also note that the Regions should continue to follow 
cu~rent applicable guidance set forth in Frederick F. Stiehl's 
July 30, 1985, memorandum entitled •preparation of Hazardous 
w~ste Referrals• wherein pre-referral negotiations for h~zard
ous waste cases are discussed. In addition, refer to the 

4/ This class is now included in actions foe unpaid administra
tively or judicially assessed penalties arising under any 
statute. See expansion category number 1 above. 
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memorandum entitled "Enforcement Settlement Negotiations," 
GM-39, dated May 22, 1985, which requires AEC review of draft 
consent decrees before they are sent to the defendant. Draft 
consent decrees must be reviewed by an Assistant Chief or 
senior lawyer in the DOJ Environmental Enforcement Section 
before they are sent to the defendant. 

"Hold Action" Requests 

With a more decentralized management of the Agency's 
enforcement program, greater responsibility is placed on 
the regio~al offices to develop and manage cases, particularly 
in the pre-referral stage. The Regions are called upon to 
sufficiently investigate, prepare and develop civil cases so 
that DOJ can file them without delay. When EPA refers a case, 
the referral results in the expenditure of time and resources 
by OECM and DOJ. A request from th~ Region to hold action on 
the filing of a case that results from inadequate case prepara
tion or from the desire to conduct negotiations that could 
have been conducted prior to referral severely undercuts our 
enforce~ent·efforts and results in inefficient use of valuable 
time and. resources in the Regions, in OECM and at DOJ. 

Therefore, it is OECM policy that hold action requests 
should be used only for strategic o~ tactical reasons, such as 
where the defendant has made a significant settlement offer 
after referral, or where settlement prior to filing will be 
advantageous to the government. A hold action request should 
be in the form of a memorandum from the Regional Counsel to 
the Assistant Administrator for OECM requesting and explaining 
its use and the length of delay requested. The Assistant 
Administrator, OECM, will determine whether the request is 
justified, and if so, will ask DOJ to delay the filing of the 
suit for a specified period ct time. 

OECM will grant hold action requests only where there is 
a clear benefit to the Agency resulting from the delay. In 
those cases where th~re is no reasonable justification for 
the requested delay, OECM will ask DOJ to proceed with filing 
or consider recommending that the case be withdrawn from DOJ 
~~d possibly will disallow credit for the referral. 

filina Proofs of Claim in Bankruptcy 

SPA's judicial bankruptcy docket has grown enormously in 
t~e last two years. OECM and DOJ are very concerned about the 
handling of these cases and fut~re bankruptcy matters. The 
law in this vital area is not well develop~d; little favorable 
prccede~t exists on the issues of concern to us. Moreover, we 
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must be very carefui to avoid risking large resource expendi
tures in bankruptcy cases where there m~y ~e little realistic 
chance of obtaining material recoveries, ~ven it we prevail on 
legal issues. These concerns make it imperative that bankruptc' 
cases be especially well prepared and that management review 
time be adequate at both OECM and DOJ prior -to filing. See, 
e.g., OECM (Draft) Revised Hazardous Waste Bankruptcy Guidance, 
May 23, 1986, at 1-4. In the past, numerous cases have been 
referred with very little or no lead time for review and with
out litigation reports. Although we appreciate the difficulties 
of obtaining notice that bankruptcy proceedings have been 
initiated by a regulated entity, it is still important that 
EPA claims be forwarded for OECM review and referral to DOJ 
at the earliest possible time. These claims will be referred 
by the Assist~nt Administrator, OECM and approved in writing 
by the Assistant Attorney General, Land and Natural Resources, 
prior to filing. 

If you have any questions regarding these procedures, 
please contact Jonathan Libber who can be reached at 
FTS 475-6777. 

Attac~~ents 

cc: Administrator 
Deputy Administrator 
Assistant Administrators 
Senior Enf orcernent Counsel 
General Counsel 
Associate Enforcement Counsels 
Regional Counsels 
Regional Enforcement Contacts 
Regional Program Division Directors 
F. Henry Habicht II, Assistant Attorney General 

for Land and Natural Resources, Department of Justice 



IV.B.30. 

"Expanded Civil Judicial·Referral Procedures", dated August 28, 1986. See 
also GM-so. 
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IV.B.31. 

"EPA Policy on the Inclusion of Environmental Auditinq Provisions in 
Enforcement settlements", dated November 14, 1986~ See GH-53. Supplements 
GM-17. 
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\\'ASHI1'GTO;-.i, D.C. 20-'60 

NOV 4 i986 

MEMORANDUM 

\l'.' '•I\ If.'!'.°( I 

SUBJECT: Final EPA Policy on the Inclusion of Environmental 
Auditing Provisions in Enforcement Settlements 

FROM: 

TO: 

Thomas L ~ Adams, Jr. ~""- . ~ . ~ hlo.-,),. 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Addressees 

~-
·,·,/---

·. . . ' ., 

On July 17, 1986, this Office circulated a draft EPA 
Policy on the Inclusion of Environmental Auditing Provisions 
in Enforcement Settlements. I am pleased to report that Agency 
comments were almost uniformly supportive of the draft as 
written. Attached please find a final version of the policy, 
including summaries of the known auditing settlements that 
Agency personnel have achieved to date and several model audit 
provisions that Agency negotiators may use as a starting point 
in fashioning settlements that address the circumstances of 
each case. 

I believe that the inclusion of environmental auditing 
provisions in selected settlements offers EPA the ability 
to accomplish more effectively its primary mission, namely, 
to secure environmental compliance. Accordingly, I would 
like to renew last July's call for EPA's Offices of Regional 
Counsel and program enforcement offices to consider including 
audit provisions in settlements where the underlying cases 
meet the criteria of the attached policy statement. 

Inquiries concerning this policy should be directed to 
Neil Stoloff, Legal Enforcement Policy Branch, FTS 475-8777, 
E-Mail box 2261, LE-130A· Thank you for your consideration of 
this important matter. 

Attachments 



-2-

Addressees: 

Assistant Administrators 
Associate Administrator for Regional Operations 
General Counsel 
Associate Enforcement Counsels 
Director, Office of Criminal Enforcement and Special Litigation 
Director, Office of Compliance Analysis and Program Operations 
Headquarters Compliance Program Division Directors 
Director, NEIC 
Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 
Regional Compliance Program Division Directors, Regions I-X 
Principal Regional Enforcement Contacts, Regions I-X 
Enforcement Policy Workgroup 

cc: Administrator 
Deputy Administrator 
John Ulf elder 
David Buente, Department of Justice (DOJ) 
Nancy Firestone, DOJ 



THE POLICIES AND PROCEDURES ESTABLISHED IN THIS DOCUMENT ARE 
INTENDED SOLELY AS GUIDANCE FOR·GOVERNMENT PERSONNEL. THEY ARE 
NOT INTENDED, AND CANNOT BE RELIED UPON,· TO CREATE ANY RIGHTS, 
SUBSTANTIVE OR PROCEDURAL, ENFORCEABLE BY ANY PARTY IN LITIGATION 
WITH THE UNITED STATES. THE AGENCY RESERVES THE RIGHT TO ACT · 
AT VARIANCE WITH THESE POLICIES AND PROCEDURES AND TO CHANGE 
THEM AT ANY TIME WITHOUT PUBLIC NOTICE. 



EPA POLICY ON THE INCLUSION OF ENVIRONMENTAL AUDITING 
PROVISIONS IN ENFORCEMENT SETTLEMENTS 

I. Purpose 

The purpose of this document is to provide Agency enforce
ment personnel with general criteria for and guidance on selecting 
judicial and administrative enforcement cases in which EPA will 
seek to include environmental auditing provisions among the 
terms of any settlement. This document supplements the "Guidance 
for Drafting Judicial Consent Decrees."!/ 

II. Background 

On July 9, 19~6, EPA announced its environmental auditing 
policy statement (Attachment A) which encourages the regulated 
community's use of environmental auditing to help achieve and 
maintain compliance with environmental laws and regulations.2/ 
That policy states that "EPA may propose environmental auditing 
provisions in consent decrees and in other settlement negotiations 
where auditing could provide a remedy for identified problems 
and reduce the likelihood of similar problems recurring in the 
future."~/ 

In recent years, Agency negotiators have achieved numerous 
settlements that require regulated entities to audit their 
operations. (Attachment B is a representative sample of the 
auditing settlements that the Agency has achieved to date.) 
These innovative settlements have been highly successful in 
enabling the Agency to accomplish more effectively its primary 
mission, namely, to secure environmental compliance. Indeed, 
auditing provisions in enforcement settlements have provided 
several important benefits to the Agency by enhancing its 
ability to: 

0 Address compliance at an entire facility or at all 
facilities owned or operated by a party, rather than 
just the violations discovered during inspections; 
and identify and correct violations that may have gone 
undetected (and uncorrected) otherwise. 

° Focus the attention of a regulated party's top-level 
management on environmental compliance; produce corporate 
policies and procedures that enable a party to achieve 
and maintain compliance; and help a party to manage 
pollution control affirmatively over time instead of 
reacting to crises. 

0 Provide a quality assurance check by verifying that 
existing environmental management practices are in 
place, functioning and adequate. 
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III. Stat~ment of Policy 

It is the policy of EPA to settle its judicial and admin
istrative enforcement cases only where violators can assure the 
Agency that their noncompliance will be (or has been) corrected.4/ 
In some cases, such assurances may, in part, take the form of -
a party's commitment to conduct an envir.onmental audit of its 
operations. While this would not replace the need for correction 
of the specific noncompliance that prompted an enforcement 
action, EPA nonetheless considers auditing an appropriate part 
of a settlement where heightened management attention could 
lower the potential for noncompliance to recur. For that 
reason, and as stated in the Agency's published policy, 
"[e]nvironmental auditing provisions are most likely to be 
proposed in settlement negotiations when: 

0 A pattern of violations can be attributed, at least in 
part, to the absence or poor functioning of an environ
mental management system; or 

0 The type or nature of violations indicates a likelihood 
that similar noncompliance problems may exist or occur 
elsewhere in the facility or at other facilities operated 
by the regulated entity."~/ 

This policy is particularly applicable in cases involving 
the owner or operator of extensive or multiple facilities, 
where inadequate environmental management practices are likely 
to extend throughout those facilities.6/ Nevertheless, even 
small, single-facility operations may face the types of compliance 
problems that make an audit requirement an appropriate part of 
a settlement. 

The environmental statutes provide EPA broad authority to 
compel regulated entities to collect and analyze compliance
related information.7/ Given this statutory authority, and 
the equitable grounds for imposing a requirement to audit 
under the circumstances outlined in this policy statement, 
such a requirement may be imposed as a condition of settlement 
or, in the absence of a party's willingness to audit voluntarily, 
sought from a court or administrative tribunal. 

EPA encourages state and local regulatory agencies that 
have independent jurisdiction over regulated entities to consider 
applying th~s policy to their own enforcement activities, in 
order to advance the consistent and effective use of environ
mental auditing.a/ 

a. Scope of the Audit Requirement 

In those cases where it may be appropriate to propose an 
environmental audit as part of the remedy, negotiators must 
decide which type(s) of audit to propose in negotiations. This 
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determination will turn on the nature and extent of the environ
mental management problem, which could range from a specific 
management gap at a single facility 9/ to systematic, widespread, 
multi-facility, multi-media environmental violations.10/ In 
most cases, either (or both) of the following two types of 
environmental audits should be considered: 

1. Compliance Audit: An independent assessment of the 
current status of a party's compliance with applicable statutory 
and regulatory requirements. This approach always entails a 
requirement that effective measures be taken to remedy uncovered 
compliance problems and is most effective when coupled with a 
requirement that the root causes of noncompliance also be 
remedied.11/ 

2. Management Audit: An independent evaluation of a 
party's environmental compliance policies, practices, and 
controls. Such evaluation may encompass· the need for: 
(l} a formal corporate environmental compliance policy, and 
procedures for implementation of that policy; (2) educational . 
and training programs for employees; (3) equipment purchase, 
operation and maintenance programs; (4) environmental compliance 
officer programs (or other organizational structures relevant 
to compliance); (5) budgeting and planning systems for environ
mental compliance; (6) monitoring, recordkeeping and reporting 
systems; (7) in-plant and community emergency plans; (8) internal 
communications and control systems; and (9) hazard identifica
tion and risk assessment.12/ 

Whether to seek a compliance audit, a management audit, or 
both will depend upon the unique circumstances of each case. A 
compliance audit usually will be appropriate where the violations 
uncovered by Agency inspections raise the likelihood that 
environmental noncompliance exists elsewhere within a party's 
operations. A management audit should be sought where it 
appears that a major contributing factor to noncompliance is 
inadequate (or nonexistent) managerial attention to environmental 
policies, procedures or staffing.13/ Both types of audits 
should be sought where both current noncompliance and shortcomings 
in a party's environmental management practices need to be 
addressed.14/ 

In cases where EPA negotiators determine that an acceptable 
settlement should include an audit provision, the attached 
model provisions 15/ may be used as a starting point in fashion
ing a settlement tailored to the specific circumstances of each 
case. The model provisions are based on settlements addressing 
a broad range of circumstances that give rise to audits. 

3. Elements of Effective Audit Programs. Most environ
mental audits conducted pursuant to enforcement settlements 
should, at a minimum, meet the standards provided in "Elements 
of Effective Environmental Auditing Programs," the Appendix to 
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the Agency's published policy on auditing. Those elements 
include: 

0 Explicit top management support for environmental auditing 
and commitment to follow-up on audit findings. 

0 An environmental audit team separate from and independent 
of the persons and activities to be audited. 

0 Adequate team staffing and auditor training. 

0 Explicit audit program objectives, scope, resources 
and frequency. 

0 A process which collects, analyzes, interprets and docu
ments information sufficient to achieve audit objectives. 

0 A process which includes specific· procedures to promptly 
prepare candid, clear and appropriate written reports 
on audit findings, corrective actions, and schedules 
for implementation. 

0 A process which includes quality assurance procedures 
to ensure the accuracy and thoroughness of environmental 
audits.16/ 

Agency negotiators may consult EPA's program and enforcement 
offices and the National Enforcement Investigations Center, 
which can provide technical advice to negotiators in fashioning 
auditing provisions that meet the needs of both the party and 
the regulatory program(s) to which it is subject. Additional 
information on environmental auditing practices can be found in 
various published materials.17/ 

A settlement's audit requirements may end after the party 
meets the agreed-upon schedule for implementing them. Neverthe
less, the Agency expects that most audit programs established 
through settlements will continue beyond the life of the settle
ment. After the settlement expires, the success of those 
p·rograms may be moni tared indirectly through the routine inspec
tion process. 

b. Agency Oversight of the Audit Process 

In most cases, resource and policy constraints will pre
clude a high· level of Agency participation in the audit process. 
Several successful audit settlements indicate that the benefits 
of auditing may be realized simply by obtaining a party's 
commitment to audit its operations for environmental compliance 
or management problems (or both), remedy any problems uncovered, 
and certify to the Agency that it has done so.18/ Other recent 
Agency settlements, also successful, have entailed full disclosure 
of the auditor's report of findings regarding noncompliance, 
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and even access to the company records which the auditors 
examined.19/ Audit settlements that require either self
certification or full disclosure of audit results may require 
a party to submit to the Agency an environmental management 
or compliance plan (or both} that addresses identified problems, 
to be implemented on an enforceable schedule.20/ 

These approaches require the Agency neither to devote 
significant resources to oversight of the audit process nor to 
depart from its traditional means of enforcing the terms of 
consent decrees and agreements. Although it may--and will-
evaluate audit proposals in terms of the elements described 
in §III.a.3. above, in all but the most extreme cases 21/ 
the Agency will not specify the details of a party's internal 
management systems~ Rather, an independent audit represents 
one step a violator can take toward assuring the Agency that 
compliance will be achieved and maintained.22/ . -

Considerations such as the seriousness of the compliance 
problems to be addressed by an audit provision, a party's 
overall compliance history, and resource availability will 
dictate the extent to which the Agency monitors the audit 
process in particular cases. Thus, it will usually be approp
riate to withhold approval of an audit plan for a party with 
an extensive history of noncompliance unless the plan requires: 

0 Use of an independent third-party auditor not affiliated 
with the audited entity~ 

0 Adherence to detailed audit protocols~ and 
0 More extensive Agency role in identifying corrective 

action.23/ 

c. Agency Requests for Audit-Related Documents 

The various environmental statutes provide EPA with broad 
authority to gain access to documents and information necessary 
to determine whether a regulated party is complying with the 
requirements of a settlement.24/ Notwithstanding such statutory 
authority, Agency negotiators-Should expressly reserve EPA's 
right to review audit-related documents.25/ 

d. Stipulated Penalties for Audit-Discovered Violations 

Settlements which require a party to report to EPA audit
discovered yiolations may include stipulations regarding the 
amount of penalties for violations that are susceptible to 
prediction and are promptly remedied, with the parties reserving 
their respective rights and liabilities for other violations.26/ 
This policy does not authorize reductions of penalty amounts·
below those that would otherwise be dictated by applicable 
penalty policies, which take into account the circumstances 
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surrounding violations in guiding the calculation of appropriate 
penalty amounts. It is therefore important that stipulated 
penalties only apply to those classes of violations whose 
surrounding circumstances may be reasonably anticipated. The 
application of stipulated penalties to violations discovered 
during an audit is consistent with Agency policy.27/ 

e. Effect of Auditing on Agency Inspection and Enforcement 

1. Inspections 

The Agency's published policy on auditing states that 
"EPA will not promise to forgo inspections, reduce enforcement 
responses, or offer other such incentives in exchange for 
implementation of environmental auditing or other sound environ
mental practice. Indeed, a credible enforcement program provides 
a strong incentive for regulated entities to audit."28/ 

Consistent with stated Agency policy, the inclusion of 
audit provisions in settlements will not affect Agency inspec-. 
tion and enforcement prerogatives. On the contrary, a party's 
incentive to accept auditing requirements as part of a settlement 
stems from the Agency's policy to inspect and enforce rigorously 
~gainst known violators who fail to assure the Agency that 
they are taking steps to remedy their noncompliance. Auditing 
settlements should explicitly provide that Agency (and State) 
inspection and enforcement prerogatives, and a party's liability 
for violations other than those cited in the underlying enforce
ment action (or subject to stipulated penalties), are unaffected 
by the settlement.29/ 

2. Civil Penalty Adjustments 

Several audit settlements achieved to date have mitigated 
penalties to reflect a party's agreement to audit. In view of 
EPA's position that auditing fosters environmental compliance, 
EPA negotiators may treat a commitment to audit as a demonstra
tion of the violator's honest and genuine efforts to remedy 
noncompliance. This may be taken into account when calculating 
the dollar amount of a civil penalty.30/ In no case will a 
party's agreement to audit result in a-penalty amount lower 
than the economic benefit of noncompliance. 

For judicial settlements where penalties are proposed to 
be mitigated in view of audit provisions, negotiators should 
coordinate with the Department of Justice (DOJ) to ensure 
consistency with applicable DOJ settlement policies. 

3. Confidentiality 

EPA does not view as confidential per ~ audit-related 
documents submitted to the Agency pursuant to enforcement 
settlements. Such documents may, however, contain confidential 
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business information (CBI). Auditing provisions should indicate 
that EPA will treat such information in the same manner that 
all other CBI is treated.31/ Where appropriate, negotiators 
may consider defining in advance which categories of audit 
information will qualify for CBI treatment.32/ Such determina
tions shall be concurred in by the Office o~General Counsel, 
in accordance with 40 CFR Part 2. 

The Freedom of Information Act (FOIA) may provide additional 
bases for protecting privileged information from disclosure.33/ 
However, determinations under FOIA are within the sole discretion 
of the Agency and therefore are not an appropriate subject of 
negotiation. 

IV. Coordination of Multi-Facility Auditing Settlements 

When negotiating with a party over facilities located in 
more than one EPA region, Agency personnel should consult with 
affected regions and states to ensure that pending or planned 
enforcement actions in other regions will not be affected by . 
the terms of an audit settlement. This may be done directly 
(!:..=..S.., pursuant to existing State/EPA Enforcement Agreements) 
or with the assistance of OECM's Legal Enforcement Policy 
Branch (LEPB), which will serve as a clearinghouse for infor
mation on auditing in an enforcement context (contact: Neil 
Stoloff, LEPB, FTS 475-8777, LE-130A, E-Mail Box EPA 2261). 

In most cases, however, auditing settlements that embrace 
facilities in more than one region will affect neither the 
Agency's inspection and enforcement prerogatives nor a party's 
liability for violations other than those which gave rise to 
the underlying enforcement action.34/ Accordingly, inter-office 
consultation in most cases will be--riecessary only for informa
tional purposes. Some multi-facility settlements will fall 
within the scope of the guidance document, "Implementing 
Nationally Managed or Coordinated Enforcement Actions."35/ 
Such settlements should be conducted in accordance with"""that 
document and the memorandum, "Implementing the State/Federal 
Partnership in Enforcement: State/Federal Enforcement 'Agree
ments. '" 36/ 

Attachments 



-8-

FOOTNOTES 
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5. 51 Fed. Reg. 25007 (1986). 
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8. See 51 Fed. Reg. 25008 (1986). 
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B, p. 2; Attachment D, §B.3: and Attachment F, §6(1) and 9. 

See,~·, Attachment G. 
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the Toxic Substances Control Act §8, and the Federal Insec
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See "Guidance for Drafting Judicial Consent Decrees," at 22 
{EPA General Enforcement Policy No. GM-17, October 19, 19a3). 

51 Fed. Reg. 25007 {1986). 

See Attachment c, §A.3; Attachment D, §B: Attachment E, 
°§C73: and Attachment F, §34. 

See 51 Fed. Reg. 25007 {1986); EPA's Framework for Statute
Specific Approaches to Penalty Assessments, General Enforce
ment Policy No. GM-22, at p. 19: and applicable medium
specific penalty policies, ~·, TSCA Settlement with 
Conditions, November 15, 1983. 

See "Guidance for Drafting Judicial Consent Decrees," at 28 
(EPA General Enforcement Policy No. GM-17, October 19, 1983). 

See ~ttachment F, §§5(2), 14, and 15. 

~' ~·, 5 u.s.c. §S52(b)(4), which encompasses voluntarily 
submitted information the disclosure of which would impair 
a Government interest such as EPA's interests in the settle
ment of cases and in ensuring compliance with statutes 
under its authority. 

~Attachment F, §25.b. 

General Enforcement Policy No. GM-35, January 4, 1985. 

General Enforcement Policy No. GM-41, June 26, 1984. 
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SUMMARY OF ATTACHMENTS 

ATTACHMENT A: Environmental Auditing Policy Statement, 
51 Fed. Reg. 25004, July 9, 1986. 

ATTACHMENT B: Representative Sample of Environmental Auditing 
Settlements Achieved to Date, revised 10/9/86. 

Attachment C: Model Environmental compliance audit provision, 
with requirement for certification of compliance. 

Attachment D: Model Environmental management audit provision, 
with requirement for submission of plan for improvement of 
environmental management practices, to be completed on an 
enforceable schedule. 

Attachment E: Model Environmental compliance and ·management 
audit provision, with all audit results submitted to EPA, all 
Agency enforcement prerogatives reserved. 

Attachment F: Model Environmental compliance and management 
audit provision, with extensive Agency oversight, audit results 
disclosed, stipulated penalties applied to most prospective 
violations, and all Agency enforcement prerogatives reserved 
for other violations. [Most appropriate for party with an 
extensive history of noncompliance.] 

Attachment G: Model Emergency environmental management reorgan
ization provision. [Appropriate for cases where a party's 
environmental management practices are wholly inadequate and 
action is necessary without waiting for the results of an 
audit.] 



IV.Bo32. 

•Interim Guidance on ~oi~inq States as Plaintiffs," dated December 24, 
1986, as corrected February 4, 1987. 
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(' ~ l UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
"-,. .,+f' WASHINGTON, D.C. 20460 

1'4( PA()1t.C. 

MEMORANDUM 

FEB 4 1987 
OFFICE OF 

ENFORCEMENT ANO 
COMPllANr.t: MONITORING 

SUBJECT: Correction to the December 24, 1986 Interim 
Guidance on Joining States as Plaintiffs 

FROM: Glenn L. Unterberger _)/i41A-
Associate Enforcement Counsel 

for Water 

TO: Regional Counsels, Regions I ~ X 

Attached is the corrected Interim Guidance on Joining 
States as Plaintiffs. 

The second line in the first paragraph under the heading 
Intervention by the State as Plaintiff under Rule 24(a)(2) and 
24(b)(2) of the Federal Rules of Civil Procedures, page 3, was 
inadvertantly dropped from the December 24, 1986, copy of the 
guidance. I believe that this line, which reads "in the 
litigation, EPA will support a State's motion to intervene", 
is important to the understanding of EPA's position on State 
intervention. I am, therefore, reissuing a corrected copy of 
the Guidance. 

Attachment 

cc: Jim Elder 
Bill Jordan 
David Buente 
OECM/Water Attorneys 
Cheryl Wasserman 
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; Ai 
~~~UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\,, Jt · WASHINGTON, O.C. 20460 

'4(~(, 

MEMORANDUM 

DEC 2 4 1986 
OFFICE OF 

ENFORCEMENT ANO 
COMP\.IANn MONITOfl!f<jG 

SUBJECT: Interim Guidance on Joining States as Plaintiffs 

FROM: Glenn L. Unterberger ~-
Associate Enforcement Counsel 

for Water. · -

TO: Regional Counsels, Regions I· - X 

Summary 

This membrandum·provides·intetim guidance on the conditions 
under which States may participate as plaintiffs in Federal ~ 
lawsuits against municipalities for civil violations of the 
Clean Water Act. EPA generally encourages State participation 
as plaintiff in Federal Clean Water Act municipal enforcement 
actions. 

Background 

Section 309(e) of the Clean Water Act requires the 
Federal government to join the State as a party in all civil 
actions brought against a municipality for violations of the 
Clean Water Act or the municipality's NPDES permit. The 
State is a necessary party in such litigation because Section 
309(e) further provides that the "• •• State shall be liable 
for payment of any judgment, or .any expenses incurred as a 
result of complying with any judgment, entered against the 
municipality in such action to the extent that the laws of 
that State prevent the municipality from raising revenues 
needed to comply with such judgment~" 

In the past, the usual procedure has been to name the 
State as a party defendant in a Federal suit against a 
municipality under the Clean Water Act.I In many instances, 

1 Courts have uniformly held that Joining the States as a 
party under Section 309(e) is mandatory, regardless of whether 
the Federal government has alleged that a specif.ic State law 

(Continued) 
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however, States have expressed a desire to participate in the 
Federal action as a party plaintiff and have requested guidance 
on procedureR for doing so. The easiest way for the Federal 
government to achieve this result is to file a complaint namin0 
the State as a defendant, then support the State's motion for 
realignment as a plaintiff. 

In a number of instances, however, a State will be particu
larly interested in not being named as defendant at the beginning 
of a municipal enforcement lawsuit. As will be explained 
below, the Federal government will actively support a State's 
participation as a plaintiff from the outset in municipal 
enforcement litigation under the Clean Water Act, and can agree 
not to name the State as a defendant in the complaint, as long 
as the following general conditions are met: (1) The Federal 
and State governments should jointly reach the decision to 
support State participation as a plaintiff early in the referral 
process and well before filing suit. If no such decision is 
made, a State must be named as a defendant under Section 309(e). 
(2) When the State intends to intervene as a plaintiff, the 
State should agree in writing, to file an appropriate pleading 
to intervene within 30 days after the United States files the 
lawsuit, and agree not to assert as a defense, the United 
States' failure to assert a claim against it under Section 
309(e). 

Because problems as to State liability still may arise, 
the Federal government should assert a crossclaim against the 
State co-plaintiff to preserve the State's liability under 
Section 309(e) for payment of any judgment or expenses of 
complying with any judgment which State law prevents the munici
pality from paying. 

prevents a municipality from ra1s1ng revenues to comply 
with a judgment. See: United States v. City of Geneva, 
No. 85 C 3917 (N.D. Ill., .June 27, 1986) at 14 and; United 
States v. City of Guymon, Oklahoma and the State of Oklahoma, 
No. 84 C 2368 (W.D. Okla., March-18,- 1985) (order denying 
the State's motion to dismiss). 
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Procedural Options for State Alignment As a Plaintiff 

The State has two procedural options for becoming a 
plaintiff. Those options are (1) intervention under Rule 24 of 
the Federal Rules of Civil Procedure and (2) realiqnment under 
Rule 21 of the Fe~eral Rules.2 -

Intervention by the State as Plaintiff under Rule 24(a)(2) 
and 24(b){2) of the Federal Rules of Civil Procedure 

In those situations where a State will participate actively 
in the litigation, EPA will support a State's motion to intervene 
as of right under Rule 24(a)(2), or permissive intervention 
under Rule 24(b){2). In addition, EPA will support a State's 
right to share in civil penalties, where the State has actively 
and publicly litigated the case and the State's claim to penalties 
is founded on State law. See: EPA Guidance On The Division Of 
Penalties With State And Local Government {October 30, 1985). 

In order to meet the test for intervention of right, a 
State must be able to satisfy the followinq Rule 24(a)(2) 
requirements: (1) it must have an interest relating to the 
property or transaction: (2) it must be so situated that the 
disposition of the action may, as a practical matter, impair or 
impede its ability to protect that interest: and (3) its 
interest may be inadequately represented by existing p~rties. 
In most cases, a State which files a timely motion should be 
able to make the necessary demonstrations. 

Appropriate demonstrations {particularly in light of the 
State's status as a necessary party under Section 309{e)) might 
be (1) that the State, especially one delegated to administer 
the NPDES program, has an interest in having its laws and 
regulations upheld: (2) that a Federal court's disposition of 
the matter may, as a pratical matter, impair or impede the 
State's ability to protect this interest: and (3) that the 
Federal Government's representation of the State's interest may 

2 It has also been suggested that EPA and the State initiate 
the suit jointly as co-plaintiffs, citing both Federal and 
State law in the complaint. This guidance is not intended 
to preclude joint filings. However, due to the extensive 
coordination needed to arrange a joint filing, it is not 
recommended as the mechanism of first choice where timely 
filing of enforcement actions is desired. 
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be in.adequate s i nee these interests are not identical. Inade
quacy of representation by the Federal Government is the most 
difficult part of the test for the State to meet. If the State 
can assert related State law claims, it has a better chance of 
prevailing. At least one district court has held, however, 
that in order to have subject matter jurisdiction over a State 
claiM, it must derive from a common nucleus of fact or a single 
transaction or occurrence. See U.S. v. Dow Chemical Company, 
C~ No. 85-294-A (M.D. La., February 25, 1986) where the district 
court denied the State's right to assert a State Clean Air Act 
claim which was based on violations of the State's clean air 
laws which occurred after the violations alleged in the Federal 
Complaint. 

In order to meet the test for permissive intervention 
under Rule 24(b)(2), a State must be able to satisfy the 
following two Rule 24(b)(2) requirements: (1) its motion for 
intervention must be timely; and (2) its claims and the main 
action must have a question of law or fact in common. 

In our view, a State would normally be able to meet the 
test for permissive intervention with regard to its claims 
under the test of common question of law or fact, keeping in 
mind the discussion of U.S. v. Dow Chemical Company, supra. It 
is, however, entirely within the discretion of the Court to 
grant such intervention, as well as to rule· whether the tests 
for intervention of right are met. 

A recent case construing Section 309(e) and how it impacts 
Rule 24 is United States v. City of York, 24 E.R.C. 1637 (M.D. 
Pa., 1986). In the York opinion (copy attached) Pennsylvania's 
motion to intervene under Rule 24 as a party plaintiff was 
granted. The Court found that Section 309(e) required the 
State to participate as a party, but that such participation 
could be either as a plaintiff or defendant. In ruling that 
the State could intervene as a plaintiff, the Court declined to 
follow United States v. City of. Hopewell, 508 F.Supp. 526 (E.D. 
Va. 1980), which had held that a State could only be a defendant 
under Section 309(e). The Court in York (1) found no l8gisla
tive history to support the Hopewell decision and (2) noted 
that the requirement of State participation as a "party" under 
Section 309(e) could be met by the State as either plaintiff or 
defendant. 

In granting the State's motion to intervene under Rule 24, 
the Court in Yoik in effect faun~ that Section 309(e) created 
(1) an obligation of the State to be a party and (2) a coeres
ponding right o~ the State to intervene under Rule 24 so that 
it might fulfill its Section 309(e) obligation. Ultimately, 
the Court determined that in this case the State's interests 
were more closely aligned with the plaintiff. The Court did 



- 5 -

not explain whether it was granting intervention by right under 
Rule 24(a)(2) or permissive intervention under Rule 24(b)(2). 

Realignment of Parties Under Rule 21 of the Federal Rules of 
Civil Procedure 

As a practical matter, the State (once named as a party 
defendant) may also attain plaintiff status by filing a motion 
"of its own initiative, at any stage of the action •.. 0n 

such terms as are just," to be realigned as a plaintiff under 
Rule 21 of the Federal Rules of Civil Procedure. In U.S. v. 
City of Joliet, CA. No. 86 C 2512 (N.D. Ill., June 5, 1986), 
the Court granted Illinois' motion to realign in a Clean 
Water Act pretreatment case. In granting the motion, the Court 
ruled that (1) realignment does not preclude later submission 
of evidence of the State's liability: (2) Section 309(e) does 
not require a State to be joined as a defendant: and (3) realign
ment is proper where the defendant is a nominal defendant, and 
the party's true interests lie with those of the plaintiff. 
See also Securities and Exchange Commission v. Quing N. Wong, 
et al., 42 F.R.D. 599 (D.P.R. 1967). 

Recommendation 

Reqional Counsels should work with States subject to 
Section 309(e) claims to use whichever of the above methods 
appears appropriate when the Agency determines that a State 
merits status as a plaintiff in a civil lawsuit against a 
publicly-owned treatment works under the Clean Water Act. 

If you have any questions regarding this interim guidan~e, 
please contact Elyse DiBiagio-Wood of my staff at 475-8187. 

Attachment 

cc: Jim Elder 
Bill Jordan 
David Buente 
OECM/Water Attorneys 
Cheryl Wasserman 



IV.B.33. 

"Expansion of Direct Referral cases to the Department of Justice", dated . . January 14, 1988. see GM-69. 





IV.8~34.-

"Delegation of Concurrence and Signature Authority", dated January 14~ 
1988. See GM-70. 

·' .. -: ' .... 
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IV.B~35. 

"Enforcement Dock~t Maintenance", dated April 8,. 1988 •. 
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1 s} UNITED STATE~ ENVIRONMENTAL PROTECTION AGENCY 
d WASHINGTON. D.C. 204e0 . · 

1>14( #J/tl(t.f,'f. . • I ' . . 

.APR 81!11 

MEMQBANPUM 

SUBJECT:· Enforcement Docket Maintenance 

FROM: Edward E. Reic~ r... . . 
Acting Deputy Assistan~ Ac:lministrator 

for Civil Enforcement 

TO: Regional Counsels; Regions I - X 
Associate Enforcement Counsels 

As was disc:Ussed in Tom Adams' memo of February 8, entitled 
"Jtesponsibilities for Assuring Effec;tive Civil Judicial · ·· 
Enforcement" primary responsibility for the timelines~, accuracy 
and completeness of information contained in the Enforcement 
Docket lies with the Offices of Regional C-::unsel. Specifically: 

. · 

. , . 

(l) Regions are responsible for accurate updates, at 
least monthly; 

(2) Headquarters is responsible for accurate month'ly 
update of ·Headquarters - init~ated data fields 
. (e.q., "checklist completed"): 

(J) Headquarters will nQt amend regional data entry; 

(4) Headquarters will_ continue to monitor overall data 
quali~y, on a monthly basis for the balance of 
FY'88, and thereafter on a quarterly basis: 
discrepancies will be brouqht·to the attention of the 
Regional Counsel: · 

(5) · Ooc)tet -maintenance will be considered as part of the 
annual performance assessment discussion with 
Reqional Counsels • 
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'?O insure that all ·parties understand t;heir responsi
bilities, wa have developed detailed procedures, which are 
attached. · I request that you distribute copies to all attorneys 
in your ~ttice. 

It you or your staff have any comments or questions, please 
let me Jcnow, or contact Sally Mansbach or Bruce Rothrock at 
8-382-3125. . 

My thanks for your cooperation • 

• 
Attachments 



GtJXPELINJ:S AND PROCJ;DuRES FOB THE ENTBX AND 

JlEPATE·Or CIYIL J'UJ)ICIAL CASES IN THE 

. ENFQBCEMENT QOCEET SYSTEM 

I. INTRQOYCT!ON 

"Responsibilities for Assurinq Effective Civil Judic·ial 
·Enforcement" is the subject of a Tom Adams~memorandum, FEB 08, 

1988, Which qives the Reqions increased authority and . 
responsibility in the judicial enforcement process. One of ·these 

·responsibilities pertains to the· maintenance_ of the Enforcement 
Docket System. · 

The Reqions also will take the lead in the 
criticalfunction of maintaining the Agency's 
Enforcement Docketsystem. · Except in national lead case 
or where· this responsibility is undertaken by a 
Headquarters attorney and this is so noted in the case 
management plan, Offices of Regional Counsel will be 
solely responsible for ensuring that accurate and up
to-date information on each caseis maintained in the 
System. OECM attorneys will no .longer make separate 
docket entries as a matter of course1 instead we will 
rely on the Regionally-~ntered casestatus information. 
OECM will retain an oversight responsibility to 
ensure, to the extent possible, thataccurate 
information, consistent across the Regions,is available 
from the Docket System ••••. 

This document describes the procedures and responsibilities 
for entering cases in the DOCI<ET and tor the reqular, monthly 
r.eview and update of the case Status Report. As stated in Mr. 
Adams' memorandum, this responsibility is almost entirely that of 
the Region•l Attorney, who in most instances is desiqnated the 
Lead EPA Attorney. 

II. · QEFINITION ·OF A CASE 

A. DOCKET Design and Assiqning a case Number. 

The Enforcement Docket has been designed prima~ily as a 
system for tracking civil judicial enforcement cases.. A case is 
a matter which. is developed and referred with the intent that it 
will be filed in court as a separate· and independent entity, will 
receive its own court docket number arid not be joined with any 
other case. With tr.~s in mind, an enforcement matter which 
involves multiple facilities, multiple statutory violations, or 
~ultiple defendants is· entered as one case if it is intended and 
believed at the time of case development and case referral that 
ft should be handled as one action, filed ·in court as -one case, 

..: .. 
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and neqotiated or litiqated as one case. The Docket system has 
been designed to handle and report on multiple law/section 
violations, multiple facilities and multiple defendants, all 
linked to ~e parent case. 

a; . Amendments to 9nqoinq cases. 

It may be necessary once a case has been initiated to . 
prepare and refer a, rala,tad matter with the· intent of amandinq 
the oriqina~ case. An example miqht be an additional statute 
violation or other defendants. These matters should not be 
entered as separate cases but as amanclments. There is a separate 
record in the D~cket System that allows for entry and trackinq of 
amanclments. 

c. Use of DOCICET for SPMS, Accountability, and with the 
Workload Model. , · · 

The numbers used _in the SPMS and Accountability process are 
based on cases, the fundamental inqrediants of the Docket System. 
These are the numbers that we also report to conqrass and the 
public. The numbers used in the .workload modal are based on 
cases~ their component parts, such as amendments, number of. 
facilities, ate. The Docket structure allows for trackinq all 
these separate activities for workload model counts, even thouqh 
they are included under a sinqle case-name and number. 

III. XNXTXAL CASE ENTBY 

A case should be entered in the system ( Opened ) as soon as 
possible after the Regional proqram off ice refers the matter to 
the Regional Counsel tor civil litiqation, ·and an attorney is 
assigned and beqins case development. .The Reqional Attorney is 
responsible for completing the following and givin~ them to the 
Regional data analyst.for assignment of a case number and initial 
data· entry: · · 

. ' L. ·1~ . 

1. C~se Data Form (APPENDIX A). Complete all items as 
required. 

2. Facility Data Form ( APPENDIX B ). · Complete a separate 
form for each violating facility •. 

· 3 •. Case summary ( APPENDIX c ) . Develop a· case ·summary that 
contains·. the. following information: 

Casa Name: The name of the case as specified in the 
litiqation report. 

' 
Facility Name: The name of the facility and 
location where the violation(s) .occurred. 
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Nati.ire of case ~nd violations(s) upon whi~h the case 
is based. Include the_ laws and sections violated. 

- Proposed relief and remedy, includinq injunctive 
and proposed penalty to be souqht at settlement. 
Enter,penalty fields on the case Data Form. 

Siqnif icant national or precedential leqal or 
'factual issues. 

Previo~ enforcement actions (date, type). 

Recent contacts with defendant(s) (nature, outcome). 

Other siqnificant aspects. 

These paraqraphs will be'entered in the DOCICET as narrative under 
the headinq "Case Summary." See APPENDIX c for an example. 

- The Reqional Attorney is responsible for enterinq •new.case 
as soon as possible after case development is bequn. While th• . 
case is under development and prior to beinq referred (Initiated) 
the case is· in an overall status of "Opened." The earlier th• 
case is entered as an "Qpened" case the sooner it will appear on 
the DOCICET for use in case manaqement. This procedure reduces 
the end-of-quarter data entry crisis to record cases initiated. (a 
large propoJ;"tion ot which appear at the very end of the quarter). 

· If the case has been entered durinq case development it is 
necessary to enter only the "Date Initiated" at the time the case 
is referred. This eliminates the risk that a case miqnt not be 
counted because all of the appropriate information could not be 
entered before accountability reports are run. Entry of "opened" 
cases also facilitates manaqement of actions which are the 
subject of pre-referral neqotiation. 

· IV. CASE. STATUS RMEW PBOCEDURES 

The Lead EPA Attorney has primary responsibility tor the 
review and update of all active cases. This is done at a minimum 
monthly by reviewinq the Case Status Report and makinq any 
chanqes or updates directly·on the report.· The Lead EPA Attorney 
receives update forms for all his/her cases from the Reqional 
data ,analyst once each month. · The Lead EPA Attorney is 
responsible.for annotatinq the update forms. These forms are 
.returned by the Lead EPA Attorney to the data analyst tor entry 
by the ·last work.d~y of the month. The data analyst completes· 
corrections and updates and returns revis.ed forms within five 
work days to the Lead EPA Attorney for the next month's review 
and update. · , 

The Lead EPA Attorney should pay particular attention.to the 
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followinq areas: 

case Information . 
Major Milestone and Miscellaneous Events 
statt, Attorney Names 
Results 

·Penalties 
( 

case Status Comments 

An entry" must be made in the attorney comment area every 
month. Any issues which have been discussed or sic;niticant· 
events which occurred durinq the past month since the last update 
must be included in the comments. An example of ~· nature and 
method of enterinq status comments'is contained in APPENDIX D. 
If there has been no development or no activity in the case, "No 
Chanqe" must be entered by the Le~d EPA Attorney. 'l'he lead EPA 

·attorney qives the annotated monthly reports to the data analysts 
for data entry and data base update. If the ·analyst does not 
receive an update· for an active case by the time the review 

.period has ended, he/she will enter "NO UPDATE _RE~IVED." 

Except in cases where the Headquarters attorney is the Lead 
EPA Attorney, Headquarters attorneys will be responsibl~ gnly for 
u1'4&tinq HQ-specific data (e.q., received at EPA HQ, checklist 
completed, for direct referrals and referred to DOJ tor other 
than indirect referra~s). 

A chart display of roles and responsibilities is contained 
in Appendix E. Summary "case code" tables are included in 
Appendix F. 

V. . QUALITY ASSURANCE 

The Lead EPA.Attorney is responsible for assurinq the 
accurate, complete, and timely entry of all cases ·and for the 
onqoinq, monthly update and verification of .case data. Reqional 
Counsel are responsible for periodic review of the Docket for 
accuracy and completeness of all.data elements, includinq 
Attorney,comments. · 

Repe·ated problems with accuracy ot data entry should be 
brouqht to the attention of the Reqional Counsel. The Reqional 
Counsel should. notify·SallyMans1'ac:h·or Bruce Rothrock it · 
problems merit further attention. · 

\ . . . 
OECM Headquarters will review the overall Docket for 

accuracy and completeness, on a·monthly basis· for the balance ot 
FY 1988 and quarterly thereafter. Obvious errors or omissions 
will be brouqht to the attention of-the·Reqional Counsel, ~or 
appropriate Reqional action. Headquarters data entry will be 
restricted to those data elements which·are Headquarters . 
responsibility. No amendment of Re~ional data will be. made by 
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Headquarters staff. . 

cC:naments·or questions reqardinq Docket update and 
maintenance procedures should be addressed to Sally Mansbach or 

· Bruce Rothrock. 





ENFORCEMENT CASE O~TA FORM 
APPENDIX A· 

----------------------------------·----------~-.,----------------------
:ASE NO.: - E Date Entered: ____;____; ____ 
cAssiqned by Docket control 

' . 

---------------------------------------------------------------------. . 
• CASE NAME: 

• T'lP! CASE: 
CS•• Back for Adm.) 

• HQ DIVISION: 

• LAW/SECTION: 
l. ,_. ____ _ 

2. '---
3. '---
4. '---
5. '----

* TECHNICAL CONTACT: 

* REGIONAL ATTORNEY: 

* DEFENDANTS: 
CC".,,,LAINT? . 

\ 

CIV ;.. Civil 
CIT - Citizen Suit 

AIR .- Air 
RAZ - Hazardous Waste 

SNK . - Bankruptcy . 

MOB - Mobile 
WAT - Water 

PES - Pesti.cides and Toxics 

• (Please'use·the ·section 
of the law VIOLATED, 
NOT the section .that 
authorizes the action) 

------------------------~ 

CFR/SECTION: 
. 1. I 
2. ;-------

3. '---------

PHONE: FTS -

------------------------~ PHONE: FTS -
NAMED IN 

2. ______________________________________________ _ 

3. 4.-------------------------------------------------
* STATE: 

~/IOLATION TYPE: 

DATE OPENED: 

* .DATE INITIATED: 
. (Civil) 

DATE ISSUED: 
(Adj. Adm.,) 
DATE CONCLUDED: 

JATE VIOLATION 
JETER.MINED: 

?ROPOSEO PENALTY: 

POLLUTANT: 
•. 

·* REFERRAL INDICATOR . RH: Reqion to HQ 
:::: RD~ Reqion to OOJ 

(Direct Referral) 
Direct Referral Lead: DOJ USA ____ 

DATE DOCtJMENTS 
RECEIVED BY ORC:____;____;___:. 

t Required fields - must .be filled out for case.entry 



Appendix B 

FACILITY· DATA FORM 

PLEASE USE THE ADDRESS OF THE SITE OF·VIOLATION (NOT THE COMPANY MAILING 
DORESS). -

A SEP~TE FORM MOST BE ,COMPLETED FOR EACH FACILITY CITEO·IN THE ~E. 

----------------~----------------CASE NO.: . - -E ---
(Assigned by DOCKET analyst) 

-----------~--------------------
FACILITY NAME: 

STREET ADDRESS: 

-------------------------------I EPA ID t=--~~----1 (Assiqned by FINDS analyst) 

-------------------------------·• 

CITY: --~~~~~~--------- * STATE ___________ ZIP: 

TYPE OWNERSHIP: 

IC CODE (s) : ---- ·, 
(one required) 

., 

P: Private industry or individual 
F: Federal Government. 
s: State 
C: county 
M: Municipal 
D: District 

----•------------•--------,--~-- 0Pr1IONAL -----------------•---------------. . 

:\RENT COMPANY·: 

PDES PERMIT NO. 

:JPERFUND SITE: 

l.TITUDE.: I 

JNGITUDE: 

,- ; .. -.... 
\.....

' . .J 

<I. 

;\· 
I 

CY or N) 



APPENDIX C 

CASE SUMMARY COHTENT AHO FORMU 

The tollowinq is an example of a Case Summary. The summary 
is written by the Reqional Attorney and provided to the Reqional 
Data Analyst alonq with the case Data Form and Facility Data Form 
at the time the case is initially entered. The summary includes: 
case Name, Facility Name, Nature of case an~ violation(s) upon 
which the case is based, Proposed relief and remedy, Siqnificant 
national or precedential·leqal or factual issues, Previous 
enforcement actions, Recent contacts with defendants, Other 
siqnificant aspects. 

- EXAMPLE -

CASE SUMMARY: 

THIS IS A PROPOSED ACTION AGAINST THE ACME DISPOSAL CORP 
(ADC) ET AL., UNDER SECTION 107 OR CERCLA TO RECOVER PAST COSTS 
AND TO ESTABLISH LIABILITY AS TO FOTORE COSTS TO BE INCURRED 
UNDER SECTION 104. 

THIS CASE INVOLVED THE ADC SITE, LOCATED IN MODELTOWN, MA. -
THE SITE WAS LISTED ON THE NPL ON 04/01/84. THE SITE IS A 100-
ACRE LANDFILL WHICH HAS BEEN OWNED- BY ADC SINCE 03/05/75. 
NUMEROUS INDUSTRIAL WASTES HAVE BEEN DISPOSED OF AT THIS FACILITY 
SINCE 1942. 

EPA CONCOCTED ON-SITE GROUNDWATER SAMPLING OH 05/01/85. 
ANALYSIS REVEALED THE PRESENCE OF HAZARDOUS SUBSTANCES INCLUDING 
METHYL ISOBUTYL, KETONE, AND TOLUENE. A NCTICE LET't'ER WAS SENT 
TO THE SITE OWNER/OPERATOR AND.TO THE TEN ICNOWN GENERATORS ON 
05/20/87. NO RESPONSES WERE RECEIVED. 

THE lST IMMEDIATE REMOVAL WAS COMMENCED ON 06/01/85 AND WAS 
COMPLETED ON 06/25/85; ONE HONORED DRUMS AND 500 CO-YDS·OF SOIL 
WERE REMOVED AND DISPOSED OF AT A RCRA-APPROVED FACILITY. THE 
2ND IMMEDIATE REMOVAL ACTION WAS STARTED ON 08/01/85. FIFTY 
DRUMS AND·lOO CO YDS OF SOIL WERE REMOVED.AND DISPOSED OF AT A 
RCRA-APPROVED FACILITY. TOTAL FEDERAL GOVT COSTS AS OF 11/01/87 
ARE. $1,524,000. -

A DEMAND LETTER FOR PAST COSTS WAS SENT TO ADC ON 12/01/87. 
THE STATUTE OF LIMITATIONS MAY RUN ON 06/25/88. GENERAL NOTICE 
LETTERS WERE SENT TO 143 PRP GENERATORS ON 09/01/87. 



APPENDIX D 

-CASE STATUS COMHENTS 

The followinq are examples of attorney case status comments, 
provided as part of the monthly review of active cases. Comments 
are written by the attorney directly on the Case Status Report 
directly below or in the marqin beside the previous months entry. 

- EXAMPLE -' 

HEADQUARTERS CASE STATUS: 

REGIONAL CASE STATUS: 

01•30•88: .COMPLAINT FILED IN DIST. CT (EOMA) ON 01/15/88 
AGAINST AOC, CITY.OF MODELTOWN, GENERAL DISPOSAL CORP,, ET AL. 

02•28•88: ADC FILEE) ANSWER ON 02/15/88; GENERAL DENIAIS. ADC 
FILED MOTION·TO DISMISS ON 02/15/88. 

03•30•88: AOC MOTION TO DISMISS.· DENIED ON 03/20/88. STATUS 
CONF SCHEDULED TO BE HELD ON 04/18/88. 

04-29-88: . STATUS CONF HELD ON 04/18/88. GENERAL DISPOSAL 'coRP . 
REQUESTED TREATMENT AS DE MINIMIS GENERATOR. LITIGATION TEAM 
PLANS TO MEET.ON 05/20/88. GOVT P~ING TO FILE MOTION FOR SJ. 

(l) It is important to add precise d~tes to upc:lata comments 
both to be specific and to avoid confusion ~etween the· date of 
the docket entry and the date of the event. · · 

~2) It is important to follow up on stated planned events 
in subsequent monthly updates with comments as to whether or not 
the planned event took place and, if so, when • 

. (3) Case status comments should reflect the c;eneral content 
of settlement proposals and draft and final consent decrees, · 
including final 'construction deadlines, final compliance 
deadlines, penalties, duration of the decree, and whether or not 

.stipulated penalties are included. 

(4) It there are no updates durinc; a month, eriter "NO 
.CHANGE". 



ACTIVITY 

Open a Case 

Initial <"..ase 
Entry . 

Case Review . 
am Case Update 
of all Active 
r.a8es 

Regional Attorney 
assl~necl to Case 
development or 
Lead EPA Atty 

Regional Oata 
Analyst 

a.· t.ead EPA Atty 

CIVIL .RIDlClAL FNmRcr OOCKET 
J>ATA fNTRY MAINTENANCF. "...tl FICATIOO 

RffilffiSIBll..ITI~ AND PMCmJtm; 

WHAT 

Completes : Case Data Fom, 
Facl llty Data Fom for each 
vlolatl~ Fae •. , C".ase Stmnary. 
Case ls a matter "1lch la 
filed, settled or lltll!ated 

· separately from any other 
Case. 

AaslAn Case N1l1lher: Enter 
data from Case i>ata and 
Facility Data Fonns, Case 
SllllD8ry 

Ha.1. Hllestones/Mlsc. Events, 
Date1, Staff, Status Cbmients 
81¥1 Slgnf icant Case events 

Optional; \then case la 
opened or any time up 
to but n> later than 
\hen case la referred 
to HQ or directly to 
OOJ 

At tlme,Reglonal 
Attorney Completes 
Fortna. 

t-bnthly, .ranpleted and 
Riven to R~lonal 
Analyst bv lat work 
day of each nnnth 

' ' 

APPB. ... 
03/ll/RR 

Attorney completes forms and 
Case Smmary • All ltana · 
marked with '*' .. t.he 
completed. Glvea to R~lonal 
data analyst. 

On-1.lne from Case Data am 
Facl0ty Data Foms, Case 
Slmll8ry 

Review & edit as appropriate 
Case Update Report Cush~ 
clear mtatlom in brlAht · 
colored ink) 

------------------ ------------------------·----- ------------------------ ------------------------------

Data F.nt ry ~ 
Data Rase 
Update 

b HQ Attorney 

a. Reg. Analyst 

b. ~Analyst 

----------· --·-
Case/Data· 
Verl fl cat ion 

Ill Attorney 

HQ data fields (e~R· checklAt tbnthlv 
complete. HQ Omnenta if aooroprlate) 

Case Update Report u 
reviewed am annotated by 
Lead Attorney 

As appropriate 

tbnthly, B~lnnl~ the 
let of the month, 
completed by the 5th 

·work day. Run new 
Update Reports and 
distribute by Rth work 
day. 

Case Update Report, as above, 
delivered bv HO data anal vat 

On-line, directly from case 
Update provided by R~lonal 
Attorney. Update all active 
cases even lf m cha~e made 

·or m update received. 

--+------------··---1--s""""c;a_n_Cas_ ·e IJPltate Report 
Ha_jor milestone Dates, Over- M:>nthly for FY'8R provided hy HQ Analyst. Any 
all Status (see 3b). other quarterly thereafter omloua errors or omissions 

. Case Level Data; R~ular are brought to the at tent Ion 
Status <bment Update by attention of Associate am 
Lead Attorney then Regional O>unsel. for 

Lead EPA Atty to supply 
corrections to Re,r.lonal data 
AnAlvcat-



.\ 
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l·-
.Cl1Vl'IY wm··--··-

DATA •Nl'RY MAINT~ANClo: VF.RI Fl~Tlffi 
RF .. ~~SI Rll.ITlffi ANO Pmcmtllffi 

QllAT . ___ _,WHm,...~-··-· ... : -

kl~ l.ead F.PA Atty · ·Sl~nificant events related 
·to settlanent n~otlatlon 
or l.itl~atlon as required 
by.RC 1 

tobnthly Part of nonthly revla1 of 
C".aae Update Report. lanents 

Utl~atlon 
its 

---------------- ------------------------------ ------------------------ -----------------------------HQ Attorney HQ Events. as ·appropriate . tobnthl y monthly case revl~. 

~---------------------+-------------------~ 
-----~-,..__ _______________ ,, 

:ludl~ a· l.ead F.PA Atty ··Enter data about settle- · tt>nthly Part of monthly revlai of 
~ (a>/Ju<f~e- · · ment/Ju<f~anent Results, . . C".atte Update Report, nr as 
· F.ntered ...._ _________ __..._Da~t_e.&......P ... ena...._. .... lt._.v;..._ _____ .. ·---1--------------ev~ta ~!:~ur • · ___ _ 

1l~ a C".ase Lead •:PA Atty 
11 <mpll-

Enter'Data for Closal r.ase -
Vien final compliance 
achieved or case ls with
drawn, declined or dlsmlssed 

Monthly Part of nonthly rellew of 
C&11e Update Report, or as 

!, Case 
utrawn, 
lined, Ols-
aed or 
>ined 

itor r.ase 
11rnecl to 
lon 

ml~ a 
e 

ck{~ llf
pllance 

l..ead F.PA Atty tt>nthly 

event11 occur. . · 

Part of MOnthlyUPdate, or. 
as returns occur by proper 

~~~~-~~~-~--~--~~~~-----------~mFtific~l~ofd~aaMl~t. 
Lea(f F.PA Atty - Enter ·~Date Re-referral" mnthly Part of K>nthly Update 

1.eail EPA Atty ----1-.....,D:.-et-e_nn ___ ln_e_c-as-es--r-etl'imed ai'd -1-------------. Analy11t proctucei report 
pencil~ > 60 days. l>eter- tt>nthly of all cases returned to 
mine· action to he taken: R~lon and pemi~ :>60 days 

Refer or close. Update Docket for Lead F.PA Attorney revl£W 

---------------- ------------------------------ ------------------------ ---~-------------------------llQ Attorney Assess need to discuss cases. ()Jarterly HQ analyst prepares quarterly 
wlth Region report on cases rtd to Rt!Rlon · 

·------1------------~------1---~--'----~·-----+~>6~0~d_av~•~----------~ 

Lead F.PA A~ty 

!Id EPA Atty 

Add anerdnents to exlstlllt 
case \!hen matter ls part 
of on-f!ol~ case and wl 11 
roL he fl led as a separate 
matter for lltl•atlon · 
tbnltor l'.ompllance -w ... lt"""h--
tenns of m or Court Onter 

\lien matter la ref erred 

! 

1&rterly 

tt>nthly Case Update, ·or on 
anerdnent data fonn, to 
R~ional Anal'yst, · "1en 
anerdnent occurs 

C".oni::act with Rt~dona[ 
PmP.ram Off Ice arvl reu · 



VIOLATION TABLE 

VIOLATIOI 
TYPE 

AOVtOL 
CLO 
FIFIA 
FIN 
GFI 
GRANT 
GWM 
IMP 
IND 
INFO 
LDT 
MPllSA 
NESllAP 
NO Pl.MT 
NOIPTG 
NSPS 
NSR 
PMN 
PRETMT 
PRMTVL 
PSD 
PWSM/R. 
PWSMCL 
PWSNP 
PWSSA 
REC 

·REP 
SIP 
SPILL 
UIC 
UICCAC 
UICMFL 

UICMIN 
UICMON 
UICNPA 
UICOIN 
UICPIS 
UICUNI 
UICUNO 

.. UICVPA 
VRAP 
404PMT 

DESCRIPTION 
. 

Adainistrative Order Violation 
Closure and. Post-Closure Plan 
FIFRA 
Financial llesponaibility 
General Facilities lequirements 
P.L. 92~soo Facility· 
Groundvatei ~onitoring 
Imports • 
Industrial Source 
CAA/114 (INFO) . 
Land ~isposal & Treatment 
MPISA 

Appendix F. 

National !mission Stds. for Raz. Air Pollutant• 
Discharge v/o Permit 
No Reporting or Monitoring 
Nev Source Performance Standard•· 
Nev Source Review 
Pre-manu(acturing N~tice 
Pretreatment · 
Permit Violation 
Prevention of Significant Deeerioration 
PWS Monitoring/Repor.ting .. 
PWS Maxim~~ Containment L~vel 
PWS Notification to Publi: 
PWS Sampling & Analyzing 
Required Records Maintenance. 
Reporting Violations 
State Implementation Plan 
.311/CWA 
UIC/SDWA 
UIC Casing & Cementing 
UIC Fluid Movement in Underground Source of 

Drinking Water · 
UIC Mechanical Integrity 
Ute Monitoring 
·uIC No Approved Plugging & Abandonment Plan 
UIC Injection B~tveen Outermost. Casing 
UIC Injection Beyond Authorized Pressure . 
UIC Unauthorized Injection · 
UIC Unauthorized Operation of a Class IV Well 
Ute Compliance v/Pl~gging & ~bandonment Plan 
Volatile Razardou• Air Pollutants 
404/CWA . 
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POLLUTANT TAILI 

POLLUTANT 
TYPE 

AllSN 
ASI 
BENZ 
IEIY 
co 
COE 
CON 
LEAD. 
KEIC 
NOX 
OP 
PCI 
PM 
RADON 
RDNC 
S02 
VNCL 

DESCRIPTION 

4Tsenic 
Asbestos 
Benzene 

-leryliua 
.Carbon Monoxide 
Coke Oven Emissions 
Containers (Drums, Tanks) 
Lead 
Mercury 
Nitrogen Oxides 
Opacity 
Polychlorinated lipbenyls 
Particulate ~acter 
Radon· 
Radionuc l ides. 

.. Sulfur Dioxide 
Vinyl .Chloride 

** If y~u would like co see any •ore pollu~ancs added co 
the table, please contact Bruce Rothrock' ac 
FTS-382-2614 



RESULT TABLE 

RESULT 
LEVEL 

1- Before 
Referral to 
DOJ 

· 2- After 
Referral to 
DOJ/US Atty, 
Before filing 
of Complaint 
or CD 

3- After filing 
of Complaint 
or.CD 

RESULT 
COD! 

WI - Vithdrawn by 
legion 

DE - Declined by RQ 

WE - •ith~rawn by HQ 
DJ - Declined by DOJ 
DA·~ De~lined by OS 

attorney ' 

Llf - Litigated w/no 
Penalty 

Clf ~ CD v/uo Penalty 

~E'· 

RESULT 
REASOR 

CP,• CD v/Peualty *RO - 'enalty.under .ICIA 
LP - Litigated w/Penal~y *CO - Penalti under CEICLA 

*BO - Penalty under both RCRA 
& CERCLA 

*CR - CD/Cost Recovery *OC - Cost Recovery under CEICLA 
*LR - Litigated/Cost *OT - Cost Recovery v/treble 

Recovery damages under CERCLA 
*CB - CD w/Penalty & Cost *RC - Penalty ·under ICIA & Cost 

Recovery Recovery under CEICLA 
*LB - Litigated v/Penalty *CC - Penalty and Cost Recovery 

and Cost Recovery under CERCLA 

DC - Dismissed by Court 

*CT Penalty under CERCLA, Coit 
Recovery w/treble damages 
under C!RCLA 

.*RT - Penalty under RCIA, Cost 
Recovery v/treble damages 
under CERCLA 

*BC - Penalty u~der both ICIA & 
C!RCLA, ~ost Recovery under 
CERCLA 

*BT - Peftalty under bot~ RCRA & 
C!RCLA, Cost Recovery w/ 
treble damages under C~RCLA 

VD • Voluntarily Dismissed 
CO Combi'ned 

* Result code and Result reaion apply only to .RCR.A/CE.RCLA cases 



R~F!llAL IIDICATOI TAIL! 

IEF!lllAL· 
IHDtCATOI 

IH 
ID 
au 
ID 

DESCIIPTIOH 

legion to Headquarters 
Region to DOJ 
legion to US Attorney 
Readquarcers to DOJ. 



"Process for Conductinq Pre-Referral Settlement Heqotiations on Civil 
Judicial Enforcement cases", dated April 13,1988. See GM-73. 
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IV.B.37. 

•criteria for Active OECM Attorney Involvement in Cases•, dated May 22, 
1988. 
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MAY 2 !988 
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~..-n ,.,..,Clt'-lllO 

SUBJECT: Criteria for Active OECM Attorney Involvement 
in cases 

FROM: Thomas L. Adams , 3r. · ~ . 
Assistant Administrator --= -~ · "" 

TO: Reqional Admin'istrators 
Deputy Reqional Administrators 
Reqional counsels 

The followinq criteria have been develope~.for evaluatinq • 
what cases warrant active OECM attorney involvement •. Taken 

. toqether with the guidance on the pre-referral neqotiation 
process and on the use of case manaqement plans, the followinq 
quidelines will significantly contribute to our efforts to 
enhance the enforcement process. 

cases that meet one or more of the c ·· ! teria listed below 
are appropriate for active involvement by \lECM attorneys. The 
extent and nature of an OECM attorney's involvement in any 
qiven case will depend on a number of factors, including 
availability of legal resources in the Region, the expertise 
and workload of the OECM attorney involved, and the reason 
involvement is considered appropriate. OECM management, in 
consultation with the Reqional Office, will take all-of these 
factors into·account in.determininq the level of active 
involvement, if any, by the OECM attorney. 

cases which warrant active involvement by the OECM 
attorney inciude those.cases: 

l. that are nationally-managed or nationally-coordipated; 

2. rai~ing .issues whose·resolution may set a legal or 
policy precedent of national siqnificance; 

3. 'which hav~ unusually siqnificant environmental i'mpacts 
or in which· there is a particularly high level Of Congressional 
interest; 

. 
·c·c;·:, 

., • i 
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• 
- 4. jointly selected with the Regional Office which are 

well-suited to serve as training vehicles for newer attorneys 
or as a r~fresher for other attorneys. in need of exposure to 
particular elements of the negotiation or-litigation process 
related to their responsibilities: · 

s. where OECM's involvement would facilitate or support 
a special enforcement initiative; · · 

6. requiring the. specialized expertise jf an OECM 
attorney that.is not currently possessed within the Region: 

1. for which the Region or OOJ' has requested OECM 
attorney involvement Ce.g., where the Region cannot adequately 
staff the c·ase or where OECM's presence is desired for tactical 
reasons> and it is OECM'.s judgment that its involvement is 

·warranted; and 

. 8. where OECM's participation would directly further its 
evaluation of the effectiveness of. a particular nationa1·po1icy. 
and the need for modification or supplementation of that 
poli_cy. 

Assuming that active involvement by the OECM attorney is 
deemed warranted, the process for. initial determination of the 
degree of involvement will be based upon whether the.case is 
undergoing pre-referral negotiations. For ·:ases ·that are the · 
subject of pre-referral negotiation&, _the :~itial 21-day review 
process will be the vehicle for making the determination. For 

.cases that are not the subject of pre-referral negotiations, 
the _review within OECM of the case management plan will be the 
vehicle for determining the degree of involvement. The role of 
the OECM attorney may sUbsequently be modified as the case 
evolves, through consultation with the Region and DOJ', to 
increase o·r decrease the level of involvement in light- of 
changing circumstances. 

Please feel free to contact Ed Reich CFTS-382-4137) if you 
have any questions.· regarding the implementation of these 
guidelines. 

cc: ASsociate Enforcement.Counsels 
OECM Att~rneys 
Program O.ff ice Enforcement Directors 
Roger J'. Marzulla, Assistant Attorney General, 

Land and Natural Resources Divis.ion, · 
u. s: Department of. Justice . _. 

·oavid T. Buente, ·Chief·, Environmental Enforcement section,. 
Land and Natural Resources Division, 
u.s. Oepartmen~ of Justice 



IV.B.38. 

•withdrawal of Referrals and Issuance of.'Hold' Letters•, dated February 
24; 19.89. 
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MptQBANI)UM 

St:BJ'ECT: Withdrawal of Referrals and Issuance .of "Hol:!" :..e-:-:e:-s 

Edward E. Reic:h. ~I':,.,""'-, 
Actinq Assistant Administrator · .............. ____ _ 

FROM: 

TO: Reqional Administrators 
Deputy Reqional Administrators 
.Reqional Counsels 

. . . . . 
There has been some recent contusion about the process tor 

~ithdrawinq directly referred cases from~~· Department"ot 
J'ustice (~) and the issuance of "hold" :etters tor cases 
pendinq at DOJ. For clarification, please ~ote the january :~, 
l988, memorandum trom Tom Adams entitled ' xpansion of Direc~ . 
Referral ct Cases to th• Department of J'u.~ice." In accordance 
with that memorandum: 

... 

(a) In th• unusual circumstance necessitatinq a withdrawal 
ot a directly reterred case, the Reqicns are required to consult 
with OECK prior to requastinq a with~awal. It a withdrawal is 
determined to be appropriate, th• Reqicn shoul~ then send a 
written request tor withdrawal ot the reterral to DOJ with a copy 
to the Assistant Administrator tor OECM and th• appropriate 
proqru ottic• :· and ., · 

())) In accordance with th• December 24, 1987 Adams to 
Marzulla latter attached· to· the January 14· memorandum, all "hold" 
letters must continua to be requested in accordance with the 
procedures contained in th• memorandum. entitled "Expanded Civil 
J'udicial Referral Procedures" dated August 28, 1986. Those 
procedures outline at paqa 5 the narrow basis on which "hol~" 
actions will be considered and require the Reqional counsel to 
submit a memorandum to the Assistant Administrator for OECM to 
request a delay in filinq. DOJ will not recoqnize .·a "hold" 
request not coming from the AA tor OECM in accordance with these 

·procedures. · 

: 

"·"' 

1 

' 
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Pl ... • let•• Jcisov if you have any,~astions about this 
a .. or&ndua. 

cc: Aasociat• Eritorc8aant counsel• 
David Buente, DOJ. 



IV.B.39. 

I "Aqency Judicial Consent Decree Trackinq and Follow-up Directive,• dated 
January 11, 1990. Attached to IV.D.4. this compendium. 
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IV. CIVIL LITIGATION 

C. PENALTIES AND TERMS OF SETTLEMENT 



IV.C.l. 

•civil Penalty Policy•, dated July 8, 1980 (for reference only). 





UNITEC STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. 0 C. 20460 

oma M EHFOltC:EM!NT 

CIVIL PENALTY POLICY 

JULY 8, 1980 

Fer application of Section 309(:) of ~e Clean Water 

Act and Section ll3(b) of the Clean Ai: Act tc 

Certain Water Act Violators ar.d Air Act 

Stationary Source Violators 

·. 
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I. Preamble 

The objective.of this civil penalty policy is to assist 
in accomplishinq the qoals of environmental laws by deterring 
violations and_ encouraging voluntary compliance. 

The·elements of the policy reflect years of experience 
by federal, state and local enforcement·officials, adapted 
to prese.~t conditions and needs. ·The policy has had t.~e 
benefit of much.informed comment in ineetinqs of federal, state, 
and ·1ocal officials in every·req'ion, in written comments, and 
i.~ a working qroup of federal and state enforcement officials. 

The policy is based upon the main themes of the Clean Air 
and Water Acts, in whic~ Conq:ess required all citizens, private 
firms and public bodies to join in a common effort to restore 
and maintain the quality of the nation's air and waters, and 
to do so consistently-in all parts of t.~e country, in accordance 
with ,statutorily mandated time schedules. The theme of national 
consistency has been reinforced by the Clean Air.Act Amendments 
of 1977, which directed the Administrator of the Environmental 
Protection Aqency to promulqate.requlations desiqned to assure 
:a·irness and unifor:U.ty in i.mplementinq and enforcinq the Act 
by the EPA Reqional Offices and the states (Clean Ai: Act, 
Sec-:ion. 301) • 

· The national response to t.~e Air and Water Acts is 
encouraqinq. The overwhelminq majority of citizens, private 
f il:ms and public bodies have met the deadlines and complied 
with what was.required of them. A minority have· not. This 
penalty policy will keep.faith with those who joined the 
common ef:ort. It will help maintain the voluntary compliance 
on which achievement of our environmental qoals depends. 

. The ·clean Air and Water Acts .authorize civil penalties 
up to stated :naximums. T?l.is policy enunciates qeneral.principles 
for determininq appropriate penalties t.~at the qovern.~ent will 
seek i.~ individual cases. It is based primarily on four 
considerations--the harm done to public health or the 
environment; the· economic benefit qained by the violator; 
t..~e deqree of recalcitrance of t..~e viola.tor; and any un~ual 
or extraordinary enforcement costs t.~~st upon the pt:blic. 
The policy recoqnizes appropriate mitiqatinq circtll':lStances 
or fac~ors. Each of these penalti cons~derations anc each of 
the mitigatinq fac~ors is well founded·in law and ;s consisten": 
with statut::iry requi:ements.. · 
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While fulfilling its primary objective to deter violations 
and encouraqe compliance, this policy has ver~.significar.t 
additional justifications and benefits as well: 

A. The policy is.fair: 

l. in an ethical sense, because it 
will assure that violators of t.~e 
law do not economically benefit· 
from their violation, 

2. in an ec9nomic sense, because it will 
assure that violators do not qain an 
economic advantaqe over others who 
inc;:urred costs to obey the law,. ~d· 

3. in a geoqraphic sense, for it will 
ass\ire that no area of the country. can 
offer lenient enforcement as an advantage 
to its industries or a lure to the industries 
of other areas. 

B. The policy seeks to improve the operation of the 
ma:ket sector of our economy by more fully 
impos}.."'lg onto pollutinq fi:ms co.sts otherwise 
thrust upon the public. By internalizinq more 
of the social costs of prcducing goods or 
services, it makes prices of goods or services 
better reflect the resources used in their . -
production, and allows the market system to 
better allocate resources. 

, C. The policy seeks to compensate the public for 
ha.:m done to public health or the·environment, 
or for·unUSual or extraordinary enforcement expenses. 

o. The policy seeks· to make efficient use of qovern
ment ~esources by removing economic incentives· to 
violate environmental laws, :..-ius maintaining .high 
voluntary compliance rates. Because there a:e 
hunc:!reds of t.'lousands of pollution sources;· even 
a small decline in compliance rates brin;s major 
new requirements fo~ enforcement resources. 

Because t.~is 'policy is to be used by many federal:, state 
and local enforcement officials throuqhout the country, it has 
been drafted. in c;eneral form.- It is a policy for determinin; 
what civil penalties the qoverrmient will seek when civil 
actions are taken, not a policy to deter.nine which en:orcemen~ 
·actions should :be taken. E."lforcement s·tra.teqy or ;:riori ties 
are:deter.uir.ec elsewhe~e, not by this policy. 
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I e.~?ect the Associates to be open-minde= about asse:tir.; . 
territorial ri;hts on an issue merely because it is ar;-u~l? 
0 national". I will not leek favorably upcn ap?eals by 
Associates that a matter =e ha.~dled out of head;uarte:s, 
if t!le Associates can '.t demonstrate that a heat:c:~a:te:'s 
attO.:'ne".•, bv .f a::iilia:'i ty Wi :...': Si.=iila: cases C:' bv SU~e:':.c: 
access to heac;ua:ta:s p:c;:a:i ?eople, will ace si;~l=~
cantlv to t.;e thorouc_r~,ess wi-t.~ which our oosition will be - . , presented to the C::)u:t. · 

s. Bead:ua..-ters attc::ievs a:e net fo::icden to 
contact regional p:o;:a::t peo?ie directly. ~here are many 
oecasions whe:e this may be the most ef !ieient means of 
gathe:ir.; infer.nation. Howeve:, head~arte:s attorneys 
should recognize that reqional counsel attorneys will . 
f:eql!ently have a bette: feel for who t.;e mcst k.~owleciea~le 
or authoritative ~e:scn is in the rec:ion. I! t.~e headcuarte:s 
attorney has any dou=t ~out who t.~e-best regional source c: 
info:;:iation is, he should call the Regional Cou.~sel. ·~n 
any event, when both headquarters and regional attorneys 
are assi;ned to a case, the regicnal atterne~ shoulc know 
who has been contacted. 
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"New Civil Penalty Policy", dated February 16, 1984. See GM-21. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

New Civil Penalty Policy ~-· ~ . 

Courtney M. Price (! i-: :t"' ,,' )-,.; -~-~ 
Assistant Administrator fot Enforcement 

and Compliance Monitoring 

Associate Administrators 
Assistant Administrators 
General Counsel · 
Inspector General 
Regional Administrators 
Staff Off ice Directors 

f'.U ·~ •;.r 
.... ,,., ... .sci.·~ 

~.-.: .... ~ .. :.:.· .. 

·. Attache~ is .the Agency's new civil penalty policy. This 
new penalty policy will establish a ·consistent Agency-wide 
approach to the assessment of civil penalties while allowing 
substantial flexibility for in~ividual ·cases within-certain 
guidelines. It is designed to promote the goals of deterrence, 
fair and equitable treatme~t cf the regulated community and 
swift resolution of environmental problems. · No attempt is 
made to address issues specific to each statute the Agency 
administers. Instead, this will be left to guidance developed 
by each program. 

. The policy consists of two documents: Policy on Civil 
Penalties and A Framework for Statute-Specific Approaches to 
Penalty Assessments. The first document focuses on the 
general philosophy behind the penalty policy. The Framework 
provides guidance to each program on how to develop medium
specif ic penalty policies. 

The new penalty policy will not be truly effective until 
the medium-specific penalty policies are com~leted. Thus it . 
is important that work begin on·the medium-specific policies' 
as aoon as possible. I am.therefore requesting that each 
program off ice meet with their counterparts in OECM and develop 
workplans ~or the develo;>ment of those po_licies. Please submit 

. . . ""' 
: •,)-· 
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those vorkplans·~o me by March 31, 1984. The l>eputy Adminis- · 
trator has requeste~ that we add the work.plans to the Action· 
Tracking Sy.stem as we receive them. lf you have any questions 
regarding this memorandum or the. new civil penalty policy,. 
please contact Jonathan Libber.of the Office of Legal and 
Enforcement Policy. Be may be reached at 426-7503. 

Attachment 

cc: Enforcement Policy Work.group Members 
ASsociate Enforcement Counsels 
OECM Off ice Directors 

. 
. i • # .,,,.-. 
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Introduction 

Thi.a document, Policy on Civil Penalties, establiahea a 
single set of goals for penalty assessment In EPA administrative 
and judicial enforcement actions. These goals - deterrence, 
fair and equitable treatment of the regulated community, and 
swift resolution of environmental problems - are presented here 
in general terms. An outline,of the general process for the 
assessment of penalties i• contained in Attachment A. · 

A companion document, A Framework for Statute-Specific 
Approaches to Penalty Assessments, will alao be issued today. 
This document provides guidance to the user of the policy on 
how to write penalty assessment guidance specific to the user's 
particular program.· The first part of the Framework provides 
general guidance on developing program-specific guidance1 the 
second part contains a detailed appendix which explains the basis 
-for that guidance. Thus, the user need only refer to the appendSx 
when he wants an explanation of the guidance in the f i~st part of 
the Framework. 

In order to achieve the above Agency policy goals, all 
administratively imposed penalties and settlements of civil 
penalty actions should, where possible, be consistent with the 
guidance contained in the Framework document. Deviations from 
the Framework's methodology, where merited, are authorized as 
long as the reasons for the deviations are docwnente_d. Documen
tation for deviations from the Framework in pro;ram-specif ic 
guidance should be located in that guidance. Documentation for 
deviatio~s frOJn the program•specif ic guidance in calculating. 
individual penalties should be contained in both the case files 
and in any memoranda that accompany t~he settlements.· 

The.Agency will make every effort to urge administrative 
law judges to impose penalties consistent vith thi~ policy and 
any medium-specific implement in·; guidance. For cases' that go 
to court, the Agency will request the statutory m~ximum penalty 
in the filed complaint. And, •• proceedings warrant, EPA will 
continue to pursue a penalty no less .than that supported by the . 
applicable program policy.· Of course, all penalties must be consis
tent with applicable statutory provisions, based upon the number 
and duration of the violations.at issue • 

. Appl icabili tY 

This policy statement does not attempt to address the 
specific mechanisms for achieving the goals set out for penalty 
assessment. ~or does it prescribe a negotiation strategy ·to · 
achieve the penalty target figures. Similarly, it does not 
_e~d!"e~! di f ferene~~ bt-tween statutes or bet~een priori t·ies _e! 
different programs. · Accordingly,· it cannot be used, by its!l~, 
as a basis for determining an appropriate penalty in a spec1f 1c 
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action. Each EP~ program office, in a joint effort with the 
Off ice of Enfo~cement and Compliance Monitoring, vill rev1ae 
existing policies, or writ• new policies aa needed. Th••• 
policies will guide the aaaeaament of penalties- under each 
statute in a manner consistent with this document and, to the 
extent reasonable, th• accompanying Prmneve~t. -

Until ~ew ptogram-speclfic policies are.iaaued, the 
current penalty policies will remain in effect. Once new 
program-specific policies are issued, the Agency should · 
calculate penaltie~ aa followa1 . 

• For cases that are substantially settled, 
•pply the old policy. 

. 
• .ror cases that vill require further-sub

stantial negottation, apply the new policy 
if that will not be too disruptive • 

. Because ~f the unique issu~s associated vitb civil penal
ties in certain types of cases, this policy does not· apply to 
the following areaa: 

• 

• 

CERCLA Sl01. This is an area in which 
Congres·s has directed a partiC\llar kind 
of response explicitly oriented toward 
recovering the cost of Government. cleanup 
activity· and natural resource damage. . 

Clean Water Act 13ll(f) and <9>. 'fhi• also 
is cost· recovery in nature. As in CERCLA 
5107 actions, the penalty as•••sment 
approach ia inapprcpriate. 

• Clean Air Act 1120. Congress has set out in 
considerable detail the level of recovery . 
under this section. It.has be'n implemented· 
with r~gulations which, •• required by law, 
preacr•!>e a non-excluaiv.e remedy w~ich 
focuses on recovery of the economic benefit 
of ,,nonccmapli~ .ce. It ataould be noted, how
ever, that t .• general penalty poli.cy builds 
upon, and is consistent with th• approach· 

. ·. C~;r••• took in that section. · 

Much of the rationale supporting' this policy generally 
applies to ~on-profit institutions, including. government entities. 
In applying this policy to such entities, EPA must exercise ju~;
aent case•by•cas·e in decidi~g~· for example, hov to apply the 
•eonomic benefit and ability to pay aanc;ionsl if at all. Furtt 
.n~·•a··n,.e ,.,,,, •\.c.. iL..-:,, ·.e c;.r r--~-:-- -e_,, ... ,.e ..... ~ ... et' no,,-crofit w"lllA• ., ... w& ..,,,,_ ._. __ ,_, - ... '-'-·••••• 1-···-·•· ... - • ..-. ·-
entities will be forthcoming. · 
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Deterrence 

The first goal of· penalty assessment ia to deter people from 
viol~ting the law. Specifically, the penalty should persuade the 
violator to _take precautions against falling into noncompliance· 
again (specific deterrence) and dissuade others from violating the 
law (general deterrence). Successful deterrence is important 
because it provides the .best protecti.on for the enviro~ent •. In 
addition, it re.duces the resources necessary to administer the 
laws by addressing noncompliance before-it occurs. 

If a penalty is to achieve deterrence, both the violate~ and 
the general public must be convinced that the penalty places the 
violator in a worse position than those who have complied in a 
timely fashion. Neither the violator nor the general public 
is likely to believe this if the violator is able to retain an 
overall advantage from n·oncompliance. Moreover, allowing a 
violator to benefit from noncompliance punishes those who have 
complied by placing them at a competitive disadvantage. This 
creates a disincentive for compliance. For these reasons, it 
is Age_ncy policy that penalties generally should, at a minimum, 
remove any significant economic benefits resulting from failure 
to comply with the law. This amount will be referred to as the 
•be'f\ef it component• of the penalty. 

Where the penalty fails to remove t.he significant economic 
benefit, as defined by the program-specific guidance, the case . 
development team must explain in the case file why it fails to do 
·so. The case development team must then include this explanation 
in the memorandum accompanying each settlement for the signature 
of the Assistant·Administrator of Enforcement and Com~liance 
Monitoring, or the appropriate Regional official. · 

The removal of the economic benefit of noncom~liance only 
places the violator in the same position as he would have been if 
compliance had been achieved on time. Both deterrence and funda
mental ~airness require that the penalty include an additio~al 
amount to ensure that the violator is economically worse off than 
if it had obeyed the law. This additional amount should r~flect 
the seriousness of the violation. In doing so, the penalty will 
be perceived as fa_ir. In addition the penalty's sii.e will tend 
to deter other potential violators. 

In some classes of cases, the normal gravity calculation may 
"be insufficient to effect general deterrence. Thia could happen 
if, _for example, there was extensive noncompliance with certain. 
reg'ulatoey programs in specific areas of the United States. This 
would demonstrate that the normal penalty' assessments had not.been 
achieving general deterrence. In such cases, the case development. 

-team should consider increasing the gravity component sufficient to 
; 

. .. 



achieve general deterrence. These extra assessments should . 
balance the other goal~ of this policy, particularly equitable 
treatment of the regulated community. 

Thia approach ia consistent with the civil penalty 
provisions in the environmenta! lava. · Almost all of th•• 
require conaideratio~ of the •~ iouaneaa "of the violation. 
Thia additional amount which reflects the aeriou•ness of the. 
violation 1• referred to as the •gravity component•. Th• 
combination of the benefit and gravit~,- components yields the 
•preliminary deterrence figure.• . · 

As explained later in this policy, tbe case development 
team will adjust this figure. as appropriate •. Hevertbelesa, EPA 
typically should seek to recover, at a miniawn, a penalty which 
includes the benefit compor.~nt plus some non-trivial gravity 
component. Thia is important because otherwise regulated 
·parties would have a g,neral economic incentive to delay · 
compliance unt~l the A;ency commenced an enforcement action. 
Once the Agency brought the action, the violator could then 
settle for • pen~lty less than their econ.;>11ie benefit of 
noncompliance. This incentive would directly undermine the 
goal of d•terrence. · 

Fair and Equitable Treatment of ·the Re~uiated Cozmnuni:y. 

The second goal of penalty assessment ia the fa!r and 
equitable treatment of the regulated community. Fair and 
equitable treatment requires that the Agency'• penalties must 
display both cons~ ::ency and flexibility. The consistent 
application of a penalty policy is important because otherwise 
~he resulting penalties ·might be seen· as being arbitrarily 
assessed. Thus violators would be more inclined to litigate 
over those penalties. Thia would consume Agency r.esources and 
J11&ke swift resolution .of environmental problems lesa likely. 

But any system for calculating penal·· i•• .auat have enough 
flexibility to make adjustments to refl•c~ legitimate differen:es 

.between similar violations. Otherwise the policy aig~'t be 
viewed •• unfair.· Again, the re~ult w0&iald be to unde:mine 
the goals of the Agency to achieve swift aftd equitable resolu• 
tions of environmental problems. 

. . 
Methods.for quantifying the benefit and· gravity components 

are explained in the Framework ·guidance. These methods signif i
cantly further the goal of equitable tr~atment of violators. 
To begin with, the benefit component promotes equity by re
movin; the unfair economic advantage which a violator may have-. 
gained over complying parties. Furtherm~re, because the ben~fit 1 
U'!~ ;r~'·;t!' C-i:"~:"~"'·~t,: ~~,. ~p--r~tPd ·~·~te~a·t.ieally, thev 
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will exhibit relative· consistency from case to .·case. Because 
the methodologies account for a wide range of relevant factors, 
the penalties generated will be responsive to.legitimate 
differences ~tween cases. 

However, not all the P.ossibly relev•nt differences between 
cases are accounted for in generating the preliminary.deterrence 
amount. Accordingly, all preliminary deterrence amount9 should 
be increased or mitigated for the following factors to account 
for differences between cases: 

• 
• 
• 
• 

• 

J>egree of w'illfulness and/or negligence 

History of noncompliance • 

Ability·to pay. 

Degree of cooperation/noncooperation • 

Other unique-factors specific to the 
violator or the case. 

Mitigation based on these factors is appropriate to the extent 
the Niolator clearly demonstrates that.it is entitled to miti
gati'on. 

The preliminary deterrence amount adjusted prior to the 
at.art of settlement negotiations yields the •initial penalty 
target figure•. In administrative actions, this figure 
generally is the penalty assessed in the complaint. In 'judicial 
actions, EPA will use this figure as the first settlement goal. 

· This settlement goal is an internal target and should not be 
revealed to the violator unless the case development team feels 
that it is appropriate.. The· initial penalty target may be 
further adjusted as negotiations proceed and additional 
information becomes available or as ~h• original information is 
reassessed. 

Swift Resolution of Environmental Problems 

The third goal of penalty assessment i• swif·t· resolution 
of environmental problems. The Agency's primary mission is to 
protect the environment. As lon;. ·~ an environmental violation 
continues, precious netural resources, and possibly public 
health, are at risk. For this reason, swift correction of 
identified.environmental problems must be an important goal of 
any enforcement act·ion. In addition, swift compliance conserve:s 
Agency personnel and resources. 

-~· ; 
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The Agency will pursue two basic approaches to· promoting 
quick settlements which include swift resolution of environmental 
problems without undermining deterrence. ".those two_ approaches 
are as follows; · 

1. .-provide incentives to settle and institu~e prompt 
remedial action. 

EPA policy will be to provide specific incentives to settle, 
including the following: 

• 

• 

. . 

The Agency will consider reducing th• 
gravity component of the penalty for. 
settlements in which the violator already 
has instituted expeditious remedies to 
the identified violations prior to the 
commencement of litigation. l/ This WO\lld 
be.considered in the adjustment factor 
called degree of cooperation/noncoo;~ra
tion discussed above. 

The Agency will consider accepting ~dditional 
environmental cleanup, and mitigati.ig the 
penalty figures. accordingly. But normally, 
the Agency will only accept :his .arrangement 
if agreed to in pre-litigation settlement • 

Other incentives can be used, as long as they do not result in 
allowing the violator to retain a signif ::ant economic benefit. 

2. Provide disincentives to delay".· 2 c~plianee. 

The preliminary deterrence amount.is.based in part upon 
the expected duration of the violation. If that projected period 
of time.is extended during the course of settlement negotiations 

/ 

due to ~he defendant's actions, the case development team should 
adjust that figure upward. The case development team should 
consider making this fact known to the violator early in the negoti
ation process. This will provide a strong disincentive to delay 
compliance. · · 

17 For the purposes of this document, litigation is deemed to 
begin: 

•for administrative actions - when the
reapondent files. response.to·~ adminis
trative complaint or when.th• time to 
file expires or 

• for judicial actions - when an Assistant 
tJnited States Attorney. files a com-
plain~ in court. · 
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Intent of Policy and Information Requests for Penalty Calculations 

The policies and procedures set out in this docuaent and in 
the Framework for Statute-Specific Approaches to Penalty Assessment 
are intended solely for the guidance of government personnel • 

. They are not intended and cannot be relied upon to create any 
rights, substantive or procedural, enforceable by any party in 
litigation with the United States. The Agency reserves the right 
to act at variance with these policies and procedures and· to change 
them at any time without public notice. In.addition, any penalty 
calculations under this policy aade in anticipation of litigation 
are exempt from disclosure under the Preedoa of Inf oraation Act • 

. Nevertheless as a matter of public interest, the Agency .. Y 
elect to release this information in aome·caaes. 

Attachment 

r··. - .) _ J . 
-~~ } • ..., kera-

Courtney M. Price 
Assistant Administrator for 

Enforcement and Compliance Monitoring 
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ATTACHMENT A 

Outline of civil Penalty Assessment 

. 
I. · Calculate Preliminary ·Deterrence Amount. 

A. Economic benefit component and 

a. Gravity component 

(This yields the preliminary deterrence amount.) 

II. Applr Adjustment Factors 

A. Degree of cooperation/noncooperation (indicated through 
pre-settlement a~tion.) · 

a. Degree of willfulness and/or negligence. 

c.. History of noncompliance. 

· D. Ability to pay ·(optional at th·is stage.) 

E. Other unique factors (including ,strength of case, 
competing public policy concerns.) 

(This yields the .. initial penalty target figure.> 

. 
III. Adjustments to Initial Penalty Target Figur~ After 

Negotiations Have Be;un 

A. Ability to pay Cto the ~extent not considere,d in 
calculating initial penalty target.) 

a.· Reassess adjustments.used in calculating ,initial 
penalty target. (Agency may want to reexamine 
evidence used as· a basis for the penalty in the 
light of new information.) 

c. Reassess preliminary deterrenc• amount to reflect 
·continued periods of noncompliance not reflected 
in the original calculation. 

D. Alternative payments agreed upon prior to the 
commencement of li tig_ation. . · 

<·This !yields the adjusted penalty. target figure. j 
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"A.Framework for Statute Specific Approaches to Penalty Assessment", dated 
February 16, 1984. See GM-22. · 
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Introduction 

This document, A Framework for Statute-Specific Approaches 
to Penalty Assessment, provides guidance to the user of the 
Policy on Civil Penalties on how to develop a medium-specific 
penalty policy. such policies ~!11 apply to administratively 
imposed penalties and settlements of both administrative and 
judicial penalty actions. . 

In the Policy on Civil Penalties, the Environmental 
Protection Agency establishes a aingle set of goals for penalty 
assessment. Those goals • deterrence, fair and equitable 
treatment of the regulated community, and swift resolution of 
environmental problems - will be substantially impaired unless 
they are·pursued in a consistent fashion. Even different 
terminology could cause confusion that would detract .from the 
achievement of these goals. At the same time, too much.rigidity 

.will stifle negotiation and make settlement impossible. 

The purpose of this docwnent is to promote the goals of 
t.he Policy on Civil Penalties by· providing a framework for 
medium-spec:if ic penalty policies. ~he Framework is detailed 

·. enough to allow individual programs to develop policies that 
will consistently further the Agency's goals and. be.easy to 
administer. In addition, it is general enough t~ allow each 
program to tailor. the policy to the relevant statutory provi
sions -and the part_icular _priori ties .of each program. 

While this document contains detailed guidance, it is not 
cast· in absolute terms. Nevertheless, 'the policy does not 
encourage deviation from this guidance in either the development 
of medium-specific policies or in developing actual penalty 
f i;ures. Where there are deviations in developing medium
specif ic policies, the reasons for those changes must be 
recorded in the actual policy. Where t.,here are deviations from 
medium-specific policies in calculating a penalty figure, the 
case development team must detail the reasons for those changes 
in the case file. In addition, the rationale behind the deviations 
must be incorporated in the memorandum accompanying the settlement 
packa;e to Head;uarters or the appropriate Regional official. 

This document is divided into two sections.· The ·first one 
gives brief. instructions to the user on how to write a medium
specific policy. The second section is an appendix that gives 
detailed guidance on implementing each section.of the instruc
tions and explains how the instruc~ions are intended to further 
the goals ·of the pol 1 cy. 



· Writing a Program Specific Policy 

Summarized below are those elements that should be present 
· in a program-specific penalty pol.icy. For a detailed discus
sion of each of these ideas, the corresponding ; :ions of the 

·appendix should be consulted. · 

I. l>eveloping a Penalty Figure 

The development of a penalty figure is a tvo step pz:ocess. 
First the case.development team must c~lculat• a preliminary 
deterrence figure!' Thia figure is composed of the economic 
benefit component (where applicable) and the gravity component. 
The second atep is to adjust the preliminary deterrence figure 
through a number of factors. The resulting penalty figure is 
the initial penalty target figure. In'judicial actions, the 
initial penalty target figure is the penalty amount which the 
government normally sets as a goal at the outset of settlement 
negotiations. It 11 essentially an internal settlement goal end 
should not be revealed to the violator unless the case develo~m~ 
t•am feels it is appropriate. In administrative actions, th.is 
f igµre generally is the penalty assessed in the complaint. 
While in judicial actions, the 'government's complaint will reque~~ 
the maximum penalty authorized by law. 

This initial ·penalty target· figure may be further adjusted 
in the course of negotiations. Each policy should ensure that 
the penalty assessed or requested is within any applicable 
statutory constraints, based upon the number an4 duration cf 
violations at i~sue~ 

II. Calculating a Prelimi~ary Deterrence Amount 

Each.program-specific policy•~ t contain,• section on 
calculating the p:-eliminary deterrence figure. ":hat section 
should contain materials on each of the following areas: 

• Benefit Ccmponent • 
explain: . ,, ,, 

This •ection should 

•·.: the relevent measure of economic benefit 
' for various type.a of. violations, 

b •. , the information needed, 
c.- . where to ;et assistance in computing 

this figure and· · 
d." how to use available. com~uter ·systems 

to cor.:pere e ce$~ vi th ·~mi lar previous 
violations. 
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Gravity Ccmponent. This section should first 
.rank different types of violations· according 
to the seriousness of the act. In creating 
that ranking, the following factors should be 

·considered: 

a. actual or possible hara, 
b. importance to the regulatory 

scheme and 
c. availability of data from other 

sources. 

In evaluating actual or possible harm1 your acbeme should 
consider the following facts: 

• amount of pollutant, 
• · toxicity of pollutant, 
• sensitivity of the environment, • 
• length of time of a violation and 
• size of the violator. 

The policy then should assign appropriate dollar amounts 
or ranges of amounts to the different ranked violations to 
constitute the •gravity component•. This amount, added to the 
amount reflecting economic benefit, const_itutes the preliminiry 
deterrence figure. . -. 
III. Adjusting the Preliminary Deterrence Amount to Derive the 

Initial Penalty Target Figure <Prenegotiation Adjustment) 

Each program-specific penalty policy should give detailed 
guidance on applying the appropriate adjustments to the pre- . 
liminary deterrence figure. This 1• to ensure that penalties also 
further Agency goals besides deterrence (i.e. equity and swift 
correction of environmental problems). Those guidelines should 
be consistent with the approach described in the appendix. The 
factors aay be aeparated according to whether they can be con
sidered before or after negotiation has begun·or both. 

. Adjustments (increases or decreases, as appropriate) that 
can be made to the preliminary deterrence penalty to develop an 
initial pe~aly target to use at the outaet of negotiation include: 

• 

• 

Degree of villfulnes• ,and/o: negligence 

Cooperation/noncooperation through pre
aet t lement act~on. 

History of noncompliance •. 

,• -· .. - _,. 
J 
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•· Ability.to pay. 

~ Other unique factors (including strength of 
case, competing public policy considerations) • .. 

The policy may permit consideration of the violator'• ability 
to pay as an adjustlllent factor before negotiations begin. It 
may also postpone consideration of that factor until after negoti
ations have begun. This would allow the violator to produce 
evidence aubstantiating it• inability to.pay. 

The policy ahould prescribe appropriate amounts, or ranges 
of amounts, by which the preliminary. deterrence penalty should. 
be adjusted. Adjustments will depend on the extent to which 
certain factors are pertinent. In order to preserve the penalty's 
deterrent effect, the policy should also ensure that; except for 
the specific exceptions described in this.docWDent, the adjusted 
penalty wills 1) always remove any significant economic benefit 
of noncompliance and 2) ·contain 'some non-trivial amount .as a 
gravity component. 

I 

IV. · Ad.justino the Initial Penalty Target During Negotiations 

Each program-specific policy should call for periodic reas 
sessment of these adjustments d~ring the course of negotiations. 
Thia would occur as additional relevant· information becomes .avail
able and the ol.d e_vidence is re-evaluated in the light of new 
evidence. Once negotiations 'bave begun1 the policy also should 
permi·t adjustment of the penalty target to reflect ·~lternative 
payments• the violator agrees to make in sett~ement of the case. 
Adjustments for alternative payments and pre-settlement corrective 
action are generally permissible only before litigation has 
begu_n.· 

_ Again, the policy ahould be structured to ensure that any 
settlement made after negotiatio~s have ~egun reflects the 
economic benefit of noncompliance up to the date of compliance 
plus aome non-trivial gravity component. This means that if 
lengthy settlement negotiations cause the violation to continue 
longer than initially anticipated, the penalty target figure 
should be increased. The increase would be based upon the extent 
that.the violations continue t~ produce ongoing· environmental 
risk and·increasing economic bene~it. 

Use of the Policy In Litigation 
\ 

Each progtam-specif ic: policy .should contain a section on 
; the use, of the policy in litigation· •. Requests fer penalties 
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should account for all the factors identified in the relevant 
statute and still allow for compromises in aettlement without 
exceeding the para~eters outlined in this docwnent. (For each 
pr~ram, all the statu.tory factors are contained in the Frame
work either explicitly or as part of broader factors.) ror a~in
iatrative proceedings, the policy should explain hov to formulate 
a penalty figure, consistent with the policy. The case·develop
aent team villput this figure in the administrative complaint. 

' ' . 
In judicial ~ctions, the EPA ~ill uae the initial penalty 

target figure· as its first aettleaent goal. · Thia settlement 
goal ia an internal target and ahould not .be revealed to.the 
violator unless the case development team feels it ia appro
priat.e. Jn ·.judicial litigation. the government ahould request 

. the aaximum penalty authorized by lav in !ta camplalnt. The 
policy should also explain hov it and any applicable precedents 
should be use~ in responding to any explicit requests from a 
court for a minimum assesment which the Agency would deem 
appropriate. 

• 

Use cf the Policy as a Feedback Device 

Each program•specif ic policy should first explain in detail 
what information needs to be put into the case file and.into the 
relevant computer tracking system. rurthennore, each policy 
should cover he»f to use that syst~m.to .examine penalty assessments 
in other cases. This would thereby assist the Agency in making 
jud;ments about the size of adjustment& to the penalty for the 
case at hand. Each policy should al&Q explain how to present 
penalty calculations in litigation reports. 

Attachment 

~11...IL: .. 
Courtney M. Price 

Assistant Administrator for 
Enforcement and Ccmpliance Monitoring 
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APP ENI> IX 

Int.rOC!uctlon . 

This appendix· contains three sections~ Th• first tvo aections 
aet out guidelines for achi~ving the goals of the Policy on Civil 
Pen•lties. The first aection focuses on achieving deterrence by 
assuring tha·t ·the penalty first removes any economic benefit from 
noncompliance. Then it adds an amount to tne penalty which reflects 
the. seriousness of the violation. the second aection provides. 
adjustment factors so that. both a fair and equ.itable penalty will 
result and that there will be a swift resolution of the environment~ 
problem. the third section of the framework present• aome practical 
edvice on the use of the penalty figures generated by the policy. 

The Preliminary Deterrence Amount 

The PolieY on Civil Penalties establishes deterrence as an 
important goal of penalty.assessment. More specifically, it speci
fies that any penalty should, at a minimum, remove any si;nificant 
benefits resul~ing from noncompliance. In addition, it should 
include.an amount beyond removal of economic benefit to reflect 
the seriousness of the violation. :'hat portion .,f the penalty 
wh~·ch removes the economic benef i · lf noncomplia:;ce .is referret' 
as the •benefit component1• that ~-rt of the penalty which ref4 
the seriousness ·of the violation is referred to as the •gravity 
component.• When.combined, these two components yield the •prelim-
inary e5eterrence amount.• " 

Thia section of the document provides guidelines for calcu• 
lating the benefit component and the gravity component. It will 
also present and discuss a simplified version of the economic 
benef 1 t calculation for use in developing quick ·penalty deter
minations •. This S£:tion will also discuss t.he limited circum
stances which justify settling for less than the ~en-ef it cozr.;:>onent. 
The uses of tt_ie preliminary deterrence amount wil'l be explained 
in •ubsequent port.ions of this document. 

I; The Jenefit Component 

In order to ensure that penalties remove any si;nif icant 
economic benefit of noncompliance, it ·1s necessary to have . 
reliable.met.bods to calculate that benefit. Th• existence of 
reliable methods also strengthens.the Agency'• position in both 
litigation and negotiation. 'This sect.ion.sets out guidelines fQ!' 
c:mputing the benefit component. It first addresses costs which 
are delayed by noncompliance. Then it addresses cos-ts which are 
avoided completely by noncompli·ance. It. also iCSen~if ies. is&ue~ 
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to .be considered when computing the benefit component for those 
violations where the benefi·t of noncompliance results from factors 
other than cost savings. This section concludes with a discussion 
of the proper use of the benefit component in developing penalty 
figures and in settlement negotiations. 

A. Benefit from delaYed costs 

tn many instances~ the economic advantage to be derived from 
noncompliance is the ability to delay making t.he expenditures 
necessary to achieve compliance. For example, a facility which 
fails to construct re;uired settling.ponds will eventually have to 
spend the money needed to build those ponds in order to achieve 
compliance. But, by deferring these one-time nonrecurring costs 
until EPA or a State takes an enforcement action,. that facility 
has achieved an economic benefit. Anlong the types of violations 
which result in savings from deferre4 cost· are the following: 

/ 

• Faiiure to install equipment. needed to meet 

• 

• 

• 

• 

• 

discharge or emission control standards. 

Failure to effect process changes needed 
to eliminate pollutants from products or 
waste streams. · · 

Testing violations, where the testing still 
must be done to demonstrate achieved com
pliance. 

Improper disposal, where proper disposal is 
still required to achieve CO!ll;)liance. 

Improper storage vhere·prope~ storage is still 
re;uired to achieve com;>liance. · 

Failure to obtain necessary permits for dis
charge, where such permits would.probably be 
granted. (While the avoided cost for many 
programs would be negligible, there are pro- .. 
grams where the the permit proceaa can be 
expensive). 

The Agency has a substantial amount of experience under 
the air ·•nd water programs in.calculating the economic benefit 
that results from delaying cost• ·necessar}r to achieve compliance. 
Thi's experience indicates that it is possible to estimate the 
benefit cf delayed compliance ·through the uae of a simple formula.· 
Specifically, .the· economic benefit of delayed compliance may be 
estimated at: S\.per year of the delayed one-time capital cost . 
for the period from the date the viola.tion began until the date 

.-. , 
,_ ;... .. 

. _ .. 
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compliance was or is expected to be achieved. This will be 
referred to •• .the •rule of thumb for delayed compliance• method. 
Each program may adopt its own •ni1e of thumb• lf appropriate. 
The applicable -medium-specific guidance should state what that 
method ia. · 

The rule of thumb method can usually be used in making 
decisions on whether to develop a case or in setting a penalty 
target for settlement negotiations. Jn using· this rule of. ·thumb 
method in settlement negotiations, the Agency may want to make 
the violator fully aware ti .. : t it is using an estimate and not 
a more precise penalty determination procedure.· The decision . 
whether to reveal this information is up to the negotiators. 

The ~rule of thumb• method only provides a first-cut es.tim·ate 
of the benefit of. delayed compliance. For this reason, its us~ 
is probably inappropriate in situations where a detailed analysis 
of the economic effect of noncompliance is needed to support or 

·defend the Agency's position. Accordingly, this •rule of thum:• 
method generally should not be used in any of ·the following_ cir• 
cwnstances: 

• 

• 

• 

A heari~g is lik•lY on the ·amount of the 
penalty. 

The defendant wishes to negotiate over the 
amount of the economic benefit on the basis 
of factors unique to the financial condition 
of the' company. 

The case development team has reason .to 
believe it will·produce a substantially 
inaccurate estimater for example, where the 
defendant is in-a highly unusual financial 
position, or where noncompliance has or will 
continue for an ·unusually long period. 

There usually are avoided costs associated with this type 
, of. situation. Therefore, the. •rule of thumb for avoided costs• 
should also be applied. CS•• pages 9•10). For most cases, both 
figures are needed to yield the major portio~ of the economic 
l>enef it component. · 

When the. rule ,of thumb method is not applicable, the eccr.ocic 
benefit of.delayed compliance should be c:Cmputed using the !:!.!.Sh-

. odclogy for Comp'uting the Economic ·senefit ot Noncompliance. 
This document, which is under development, provides a method 
for computing the econom·ic: benefit cf nor:icompl_iance ·based on 6 

detailed economic analysis. The. method will largely be a re~if\~c 
version of the method used in the prev~cus· eivil Penalty Poli( 
:i~~u~~ Julv &, l9aO, for the Clean Water Act and Title I of th~· 
Clean Air Act. It. will also be ·consistent witn tne t••..;:o~!.c.:.~ 
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implementing Section 120 of the Clean Air Act. A computer 
program will be available to the Regions to perform the analysis, 
together with _instructions for its use. tJntil the Methodolosy · 
is issued, the economic model contained in the July a, l980, 
Civil Penalty Policy should be used. It should be noted that 
the Agency recently ·modified this guidance to reflect changes in 
the tax law. 

B. Benefit from avoided costs 

Many kinds of violations enable a violator to permanently 
avoid certain costs associated with .compliance. 

• 

• 

• 

• 

• 

• 

• 

Cost savings for operation and maintenance of 
equipment that the violator failed to install. 

Failure to properly operate and main.tain 
existing control equipment • 

• 
Failure to employ sufficient number of 
adequately trained staff. 

Failure to establish or ·follow precautionary 
m~thods reguired by regulations or permits. 

Improper ~torage, where commercial storage is 
reasonably· available. 

Improper disposal, where redisposal or cle~nup 
is not possi~le. 

Process, operational, or maintenance savings 
from removing pollution equipment. 

• .Failure to conduct necessary testing~ 

As with the benefit from delayed costs, the benefit com
ponent for avoided costs may be estimated by another •rule of 
thumb• method. Since these costs vill never be incurred, the 
estimate is the expenses avoided until the date compliance i• 
achieved less any tax savings •. _The use of this •rule of t.hut:lt>• 
•ethod is su~ject to the same limitations as those discussed in 

· the preceding section. 

Where the •rule of ·thumb for· avoided costs• 'method cannot 
be used, th~ benefit from avoi~ed costs mu~t be ccmputed using 
the Methodoloiy for Computing the Economic Benefit of Noncom
pliance. .Again, until the Methololoqy is issued, the metr.c2 
contained in the July a, 1980, Civil Penalty Policy should be 
used as modified to re!lect recent changes in the tax la~. . . 
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c. Benefit frcm competitive advantage 

For mo•t violations, removing the savinps which accrue· 
from noncompliance will usually be auf f icient .to remove the 
competitive advantage the violator.clearly has gained from 
noncompliance. But there are some situations in which noncom
pliance allows the violator to provide goods or services which 
are not available elsewhere or are more attractive to the 
consumer. Examples of such violation• include: 

• 
• 
• 

• 

• 

Selling banned products • 

Sellin; products for banned uses • 

Selling products with~ut required labelling 
or warnings. 

Removing or altering pollutio~ cc-trol 
equipment for a fee, (e.g., tampering with 
automobile emission controls.) 

Selling products without requir~d re;ula-
. tory clearance, (e.g., pesticice registra- · 
.tion or premanufacture notice under TSCA.) 

To. adequately re.'10V8 the economic incentive for. such viola• 
tions, it is helpful to estim~~• the net profits made from the 
improper transactions (i~e. those transactions which would not 
have occurred if the party had complied). The case development 
team ia responsible for ide-tifying violations in which this 
element of economic benefit clearly is p~esent ar.d significant. 
This calculation may be substantially different depending on the 
type of violation. Consequently the pro;ram•specif ic policies 
should contain guidance on identifying these types of violations 
and estimating' these prof its. In formulating that guidance, the 
following principles should be followed: 

• 

• 

• 

The amount of the profit should be based on 
the best information avai:able concerning 
th• number of transaction• resulting from 
noncompliance. 

Where available, information about the 
average profit per transaction may be used. 

"In some cases; this ·may be available frcm 
th• rulemakin; record of the provision 
violat•d. 

The benefit derive~ should. be adjusted to 
reflect the present value of net prof its 
~erived in th~ past. 
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It is recognized that the methods developed for estimating 
the prof it from those transactions will sometimes rely substan
tially on expertise rather than verifiable data. Nevertheless, 
the programs should ma~e all reasonable ef f orta to ensure that 
the estimates'. deve.loped are defensible. The programs are encour
aged to .work with the Office of Policy, Planning and EvaluatiQn 
to ensure that the methods developed are consistent vith the 
forthcoming Methodology for Computing the Economic Benefit of 
Noncompliance and with methods Oeveloped by other programs. The 
programs si'iould also ensure that suff ici.ent contract funds are 
available to obtain expert advice in this area as needed to 
support penalty development, negotiation and trial of these kinds 
of cases. · 

g. Settling cases for an amount less than the economic 
benefit 

As noted above, settling for an amount which does not remove 
the economic benefit of poncompliance can encourage people to 
wait until EPA or the State begins an enforcement action before 
complying. For this reason, it is general Agency policy not to 
settle for less than this amount •. There are three general areas 
where settling for· less than economic benefit may be appropriate. 
But in any individual case where the ·Agency decides to settle for 
less than enconomic benefit, the case development team.must detail 
those reasons in the-case file and in a~y memoranda accompanying· 
the·settlement. 

1. Benefit component invo~ves insignificant .. amount 

It is clear that assessing the benefit component and 
negotiating over it·vill often represent a substantial commitment 
of ·resources. Such a commitment of resources may not be warranted 
in cases where the magnitude of the benefit component is not likely 
to be significant, (e.g. not likely to have a substantial im~aet on 
the violator's competitive positions). For thi's reason, the case 
development team has the discretion not to seek the benefit com
ponent where it appears that the amount of that component is 
likely to be less than 510,000. (A'pro;ram may determine that 
other cut-off points are more reasonable baaed on the likelihood 
that retaining the benefit ~ould encourage noncomplying behavior.) 
In exercising that discretion, the case development team should 
consider the followin; factors: 

• 

• 

Impact on violator: The likelihood that 
. assessing the benefit component•• part 
-of· the penalty will have a noticeable 
effect on the violator~• ccnnpet.itive 
position or overa1·1 profits. lf no such 
effect appears likely, the benefit com-

· ponen~ s~ould proba~ly not be pursued. 

The !i%~ of the aravity component: lf the 
grayi~y comporie;,~ i:i ~c.~~~~·;;.::i ~::-.:.:.!, :. 
may not provide a sufficient deterrent, by 
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itself, to achieve the goals of this pol·icy. 

The ·certainty of the size of the benefit 
collonent:. lt the economic bene! it. :ia quite 
we 1 defined, it is not likely to require · 
as much effort to seek to include.it in the 
penal t.y assessment. . Such circumstances also 

. increase the· likelihood that th• economic 
benefit was a substantial motiYation for the 
noncompliance. Thia would make the inclusion 
of the benefit component more necessary to 
achi.eve specific deterrence. 

Jt may be appropriate not to seek the benefit component in 
an entire class of violation. In that situation, the rationale 
behind that •pproach·should be clearly stated in the appropriate 
medium-specific policy. For example, the most appropriate way 
to handle a small non•recurring operation and maintenance vio• 
lation may be a sll\&ll penalty. Obviously it makes little sense 
to assess in detail the economic benefit ·for each individual · 
violation because the benefit is likely to be so small. The 
medium~specific policy would state this as the rationale. 

2. Compelling public concerns· 

The Agency recognizes that there may be some instances wher• 
there are compelling public concerns that would not be served b~ 
taking a case to trial. In such instances, it may become neeessa .. _ 
to consider settling a case for less than the benefit component. 
This may be done only if it is absolut~ly necessary to preserve 
the countervailing public interests. Such settlements might be 
appropriate where tbe f~lloving circumstance• occur: 

• 'l'hert is a very substantial risk of creatin; 
precedent which will have a aignif icant 
adverse effect upon the Agency's a~ility 
to enforce the law or clei&n up pollution 
.if th• case is taken to trial~ · 

• Settlement will avoid or terminate sn 
imminent risk to human health or • 
environment. Thia ia an adequate. 
justification only if injunctive relief 
is unavailable for some reason, and if 
settlement on remedial responsibilities 

·Could not be reached independent Of any 
"••ttlement of civil pe~alty liability. 

• Jlemc·-.al of the economic benefit would 
result in plant closings, bankruptcy, or 
other extreme financial bYrden, and there 
is an important public interest i~ allov• 
ing the firm to continue "in ·busin s. 
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-Alternative payment plans should be fully 
explored before resort~ng to this option • 

. Otherwise, the Agency will give the per
ception that shirking one's environmental 
responsibilities is a way -to keep a failing 
enterprise afloat. This exemption does not
apply to situations where the plant vas 
likely to close anyway; or where there is a 
likelihood of continued harmful noncompliance. 

3. Litigation practicaliti"es 

The Agency realizes that in certain cases, it is highly unlikely 
.the EPA will be .able to recover the economic benefit in litigation. 
This may be due to applicable precedent, competing public interest 
considerations, or the specific facts, equities, or evidentiary 
issues pertaining to a particular case. In such a situation it is 
unrealistic to expect EPA to obtain a penalty in litigation which 
would remove the economic benefit. The case development team then 
may pursue a lower penalty amount. · 

Il. The Gravity Component 

As noted above, the Policy on Civil Penalties specifies that 
a penalty,. to achieve deterrence, should not only remove any eco
nomic benefit of noncompliance, but also includ~ an amount rerlectin; 
the seriousness of the violation. This latter amount is referred 
to as the •gravity component.• The purpose of.this section of the 
document is to establish an approach to quantifying the gravity 
component. This approach can encompass.the differences between 
programs and still provide the basis for a. sound consistent treat-
ment of this issue. · 

A. Quantifying the oravity of a violation 

Assigning a dollar figure to represent the gravity of a vio
lation is an essentially subjective process. Neve~theless, the 
relative aeriousness of different violations can be fairly 
accurately determined in most cases. This can be accomplished 
by reference to the goals of the specific regulatory acheme and 
the facts of each particular violation. Thus, linking the dollar 
amount cf the gravity component to these objective factors is a 
useful way of insuring that violations of approximately equal 
seriousness are treated the same vay. 

Such a linkage promotes consistency. This consistency 
strengthens the Agency's position both in negotiation ar.~ before 
a trier of fact. This approach consequently also encourages 
swift resolution of environmentai problems. · 

. . 
• ta:~ r~~;rz~ must develop a system.for quantifying the 
gravity ot v~o:i.a:.ior.~ ""; ~;.~ ~G••s·. ~:-.: re;:.:l.:~i:-~f !~ · 1>':"-: ... i!!~~rs. 
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This development must occur within the context of the penalty 
amounts authorized oy law for that pro;ram. That system must 
be based,· whenever possible, on objective indica.tors of the 
seriousness of the violation. Examples of such indicators are 
given below. The aeriousneas of the violation ahould be baaed 
primarily on: l> :;.he risk of harm inherent in the· violation at 
the time it vas coaamitted and 2) the actual harm that resulted 
from the violation. In some cases, .the seriousness of the 
risk of harm vill exceed that of the actual.harm Thus, each 
system should provide enough flexibility to allo~ EPA to consider 
t>oth factors in assessing penalties. . . . . . 

,Each system must also be designed to minimize the poaai
bili ty that .two persona applying tt~ system to the same set of 
facts would come up with substantially different numbers. Thus, 
to the exte.nt the system depends on categorizing events, those 
categories must be clearly defined. That way there is little 
possibility for argument over the category in which a violation 
belongs. In addition,· the cat·iorization of t~e events relevant 
to the penalty decision shoulc .e-noted in the penalty develop
ment portion of the case file. 

a. Gravity Factors 

tn quantifying the gravity of a violation, a program-speci 
policy should rank different types of violations according to t. 
seriousness of the act. The fol~owing is a su;·;sted approach t~ 
ranking the seriousness of violations. In thie c!pproach to rank
ing, the following factors should be considered: 

• 

• 

• 

Actual or possible harm: Thia factor 
focuses on whether (and to what extent) 
the activity of the defendant actually 
resulted or was likely io result in an 
unpermitted discharge or exposure. 

Importance to the reculatory scheme: This 
!actor tocuses on the importance c~ the 
requirement to achieving the goal ~f the 
statute or regulation. For example, if 
labelling is the only·method used .to pre
vent dangerous exposure to a chemical, 
then failure to la'!>el should res·~lt in a 
relatively high penalty. By contra~t, a 
warning sign that was visibly posted but 
was.· ~ller than the required ·aize would 
not normally be c?naidered as serious. 

' . 

Availability cf da!a from other sources: 
The violation of any recordkeeping or 
reporting requirement is •.very serious 
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matter. But if the involved require111ent 
is the only source of information, the 
violation. is far more serious. By contrast, 
if the Agency has another readily ·available 
and cheap source for the necessary inf or
mat ion, a smaller penalty may be appro
priate. (E.g. a customer of the violator · 
purchas~d all the violator's illegally 
produced substance. Even though the 
violator does not have the required 
records, the customer does.) 

size of violator: In aome cases, the 
gravity component should be increased 
where it is clear that' the resultant. 
penalty will otherwis• have little 
impact on the violator in light of the 
risk of harm posed by the violation. 
This factor is only relevant to the 
extent it is not taken into account by 
other factors. , 

The assessment of the first gravity factor listed above, 
risk or harm arising from a violation, ·is a complex matter. For 
purposes of ranking violations according to seriousness, it is 
possible to distin;uish violations within a category on the b~sis 
of ~ertain considerations, including the following: 

• 

• 

• 

• 

Amount of pollutant: Adjustments for the 
concentration of the pollutant may be 
appropriate, depending on the. regulatory 
scheme and the characteristics of the 
pollutant. Such adjustments n,ed not be 
linear, especially if the pollutant can 
be harmful at low concentrations. 

Toxicity of the pollutant:· Violations 
involving highly toxic pollutants are more 
aeriou• and should result in relatively 
larger penalties. · 

sensitivity of the environment: This 
factor focuses on the location where the 
violation was committed.· Per example, 
improper discharge into waters near:a 
drinking water intake or .a recreational 
beach is usually more·serious than dis• 
charge into waters not near any •~ch use. 

The length of ti~e a violation eonti~ues: 
In most circumstances, the longer a 
violation continues uncorrecte~, .the 
;:-c~~c:- !~ t~~ !"l~~ .r:if hanr,. 
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Although each program-spec.if ic policy should address each 
of· th• factors lis~ed above, or determine why it ia not relevant, 
the factors listed above •re not meant to be exhaustive. The 
programs abould make every effort to· ·1dentify all fac:tora rele
vant· to -assess.in; th• seriousness· of •ny violation. . The programs 
ahould t.hen systematically preacribe a dollar amount to yield a 
gravity component for th• penalty. The program-specific policies 

. may prescribe a dollar range for a certain category of violation 
rather than·a precise dollar.amount within that range based on 
th• •pecific fact• or an ind·ividual ca••· . . . . 

· The process by which the gravity component wa• computed must 
be memorialized in the case file. Combining the benefit component 
vith the gravity·~omponent yields the preliminary deterrence amount. 

. In same claase~ of cases, the normal gravity· ~alculation may 
be insufficient to effect general deterrence. This could happen 
if there was extensive noncompliance with certain regulatory 
programs· in apecifi~ areas of ~he United States. This would 
demonstrate that the .normal penalty assessments had n·ot been 
achieving· general deterrence. The medium specific policies· should 
address this issue. One possible ·~proach would be to direct the 

·case development team to consider .~creasing the gravity component 
within a certain range to ach·ieve general deterrence. These extra 
assessments should be consistent with the other goals of this 
pol~cy. , 

Initial and Adjusted·Penalty Target Fipure 

The second goal of the Policy on Civil Penalties is the 
equitable treatment of the regulated community. one important 
mechanism for promoting equit·able treatment is to include the. 
benefit component discussed. above in. a c:ivi.l penalty assessment. 
This approach would prevent violators fram benef ittin; economi
cally from their noncompliance relative to parties which have 
complied with environmental requirementa • 

.. 
In addition, ·in order to promote equity, the system for 

penalty assessment must have enough flexibility to account for 
· the unique facts of each case. Yet it still must produce enough 
consistent,resulta to treat aimilarly•aituated violatora·aimilarly. 
Thi• ia accc~plished by identifying many of the legitimate differ
ences between cases and providing guideline• for how to adjust 
·the preliminaJ:Y deterrence amount vhen ~o•• facts occur. The 
application of these adjustments ~o the preliminary deterrence 
amount prior to the commencement of ,negotiation yields the initial 
penalty target ,fi;ure. 1>urino th• course of negotiation, the case 
development team may fuf'ther adjust this figure to yield the 
adjusted penalty target figure •. 
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Nevertheless, it should be noted that equitable treatment is 
a two-edged sword. While it means that a particular violator will 
receive no higher penalty than a similarly situated violator, it 
also means tbat the penalty will be no_lower •. 

t. Flexibility-Adjustment Factors 

The purpose of this section of the document is to establish 
· •ddi tional •djuatment ·factors to promote flexibility and to iden
tify management techniques that will promote consistency. This 
aection sets out guidelines -for adjusting.penalties to account for 
aome factors that frequently distinguish different cases. Those 
factors are: degree of willfulness •nd/or negligence, degree of 
cooperation/noncooperation, history of noncompliance, ability to 
pay, and other unique factors. Unless otherwise specified, these 
adjustment factors will apply only to the gravity component and 
not to the economic· benefit component. Violators bear the burden 
of justifying mitigation adjustments they propose based on these 
factors. 

Within each factor there are three suggested ranges of 
adjustment. The actual ranges for each medium-specific policy 
will be determined by those developing the policy. The actual 
ranges may differ from these suggested ranges based upon program 
spec;ific needs. The first, typically a 0-20\ adjustment of the 
gravity component, is .within the absolute discretion of the case 
development team •. !/ The second, typically a 21-30' ·adjustment, 
is only appropriate in unusual circumstances. The third range, 
typically beyond 30\ adjustment, is only •P.propriate in extra
ordinary circumstances.· Adjustments in the latter ·two ranges, 
unusual and extraordinary circumstances, w1·11 'be subject· to scrutiny 
in any performance audit• The case development team may wish to 
reevaluate-these adjustment factors as the negotiations progress. 
This allows the team to reconsider evidence used as a basis for 
the penalty in light of new information. 

Where the Region devel~ps the penalty figure, the appli
cation of adjustment fa..c:tors will be part of the planned Regional 
audits. Headquarters will be responsible for proper application · 
of these factors in nationally-managed cases. A detailed dis
cuss ion of these factors follows. 

A. Degree of Willfulness and/or Neslioence 

·Alt.hough JDos·t of the statutes which EPA administers are 
strict liability statutes, this d~• not rend~r tbe violator's 

. l/ Absolute discretion means that 1th• case development team 
may make penalty development decisions independent of EPA 
Headquarters. Nevertheless it/i• understood that in all 
judicial matters, the Department of Justice can•till review . 
i.i,c::u: 'c~e:r=.ir.a~:.::-.: :.! :.::c:i· !:' e.'E-~;r~. · n~ ecn:ri:e th~ .authority 
to exercise the Agency's concurrence in final a~ttlements is 
covered by the applicable delegations. 

) - --, ~ 

.:• 0 ·- -H - ._, 
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. 

willfulness and/or negligence ·irrelevant. Knowing or willful 
violations can give rise to criminal liability, and the lack 
of any culpability may, depending upon the particul~r program, 
indicat• that no penalty action is appropriate. Between these 
two extremes, the willfulness and/or negligence of the violator 
should be reflected in the amount of the penalty. 

In assessing the degree of willfulness and/or negligence, 
all of the followin;·pointa should be considered in aos~ cases: 

• 

• 

• 

• 

• 

• 

Bow auch control the violator bad over the 
event~ constituting the violation. 

The forseeability of the events consti
tuting the violation. 

Whether the violator took reasonable 
precautions against the events con~ 
stituting the violation. 

Whether the violat'r knew or should have 
known of the hazards associated with the 
conduct. 

The level of sophistication within the 
industry in dealing with.complia~ce issues 
and/or the accessibility of appropriate 
cor~rol technology (if this information is 
re•..::ily avallable). This should be balanced 
against the technology forcing nature of the 
statute, where applica~le~ 

Whether the violator in fact knew of the 
legal requirement which was violated. 

tt·ahould be noted that this last point, lack of knowledge 
of the legal require2en:, should never be used •• a basis to 
reduce the penalty. To do ao would encourage ignorance of 
the law. Rather, knowledge of the law should serve only to 
enhance the penalty. · 

Th• amount of control which the violator had over·hov 
quickly the violati·on was remedied is also rel,~ent in certain 
cir~wutancea, Specifically, if correction of the environmental 
problem was delayed by factors vhich the violator can clearly 
ahov were not reasonably foreseeable and out of its control, the 
penalty may_be ~educed. 

The suggested approach for this factor is for the case 
development team to have at· ;elute discretion ~o adjust the 
fl~:-.:.!t:i· ~; e:- ~'='" .... ?°"!' 'o' ot the 9ra'Wity c:om~enent. Adju.stmen 
in the + 21-30•· range should only be made in unusual citc:~:o.:.~t. .... -
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Adjustments for this factor beyond + 30' should be made only in 
extraordinary circumstances. Adjustments in the unusual or 
extraordinary circumstance range will be subject to scrutiny in 
any audit of .performance. . . 

a.· Decree of Cooperation/Noncooperation 

The degree of cooperation or noncooperation of the violator 
in remedying the viol·ation is an appropriate factor to consider in 
adjusting the penalty. Such adjustments are mandated by both the 
goals Of equitable treatment and avift resolution Of environmental 
problems. There are three areas where th.is factor is relevant. 

1. Prompt reporting of noncompliance 

Cooperation ca~ be manifested by the violator promptly 
reporting its noncompliance. Assuming such self-reporting ·is not 
required by law, such behavior should result in the mitigation of 
any penalty. · 

The suggested ranges of adjustment are .as follows. The case 
-development team has absolute discretion on any adjustments up to 
:, 10' of the gravity component.for cooperation/noncooperation. 
Adjustments can be made up to: 20' of the ·gravity component, but 
only in unusual circumstances. In extraordinary circumstances, 
su~h as self reporting of a TSCA premanufacture notice violation, 
the case development team may adjust the penalt¥ beyond the • 20\ 
factor. Adjustments in the unusual or extraordinary circumstances 
ranges will be subject to scrutiny in any performance, audit. 

2. Prompt correction of environmental problems 

The Agency should provide incentives for th·e violator to 
commit to correctin; the problem promptly.. This correction must 
take place before litigation is begun, except in extraordinary 
circumstances.2/ But since these incentives must be consistent 
with deterrence, they must be used judiciously. 

2/ For the purposes of this document, litigation is deemed to 
begin: 

• for administrative actions - when the· 
respondent files a response to an a~ini•
t~ative complaint or when the time to · 
file expires or 

• for judicial actions - when an Assistant 
United States Attorney files a com
plaint in court. 

. .. 
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·The circumstances under which the penalty is·reduced depenc. 
on the type of violation involved and the source's response to 
the problem. A straightforward reduction in the amount of the 
gravity compo~ent of the penalty ia most appropriate in those . 
cases where eitb•r1 1) the environmental problem 1• actually cor
rected prior to.initiating litigation, or 2) ideally, immediately 

·upon discovery of the violation. Onder this approach, the re~uction 
typically should be a substantial portion of the unadjust•d gravity 
cOlllponent. · 

in general, th• earlier .the violator instituted corrective 
-action after discovery of the violation and the more complete 
the corrective action instituted, the larger the penalty 
reduction EPA will consider. At the discretion of the case 
development team, the unadjusted gravity component may be 
reduced up to 50\. This would depend on how long th• environ• 
mental problem continued before correction and the amount of any 
environmental damage. Adjustments greater than SO\ are permitted, 
but will be the subject of close scrutiny in auditing performance. 

It should be noted that in some instance•, the violator 
will take all necessary steps toward correcting the problem but 
may refuse to reach any agreement on penalties. Similarly, a 
violator· may take some steps to ameliorate the .problem, but 
choose to litigate over what constitutes compliance. In'such 
cases, the ·gravity component of the penalty may be reduced up 
to 25\ at the disc~~tion of the case development team. This 
·smaller adjustment still recognizes the effort• made to correct 
the environmental·problem, but the benefit to the source is not 
as great as if a complete aettlement is reached. Adjustments 
greater than 25' are permitted, but will be t.ne subject of close 
scrutiny in auditing performance. 

. . 
In all instances, the facts arid ration~le justifying the 

penalty reduction must be recorded in the c~•• file and in-
, eluded in any memoranda accompanying settlement. 

3. Delaying complianc~ 

Swift resolution Of environmental problems will be encour
aged if tbe violator clearly·aees that it will be financially 
disadvantageous for the violator to litigate without remedyin; 
noncompliance. The settlement terms described i~ the prece~.in; 
section are only available to parties who take steps .to correct a 
problem prior t~ initiation of litigation. To aome extent, this 
ia an incentive to comply as aoon as possible. Nevertheless, once 
litigation has commenced,'it should be clear that th• defendant 

· litiga~ea at its own risk. 
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In addition, the methods for computing the benefit component 
and the gravity component are both structured so that the pen.alty 
target increases the longer the violation remains uncorrected. 
the larger penalty for longer noncompliance i• systematically 
linked to the benefits accruing to the violator and to the con
tinuing risk to human_ health and the environment. Thia occurs 

·.even after litigation has commenced, this linkage will put the 
Agency in a strong position to convince the. trier of fact to 
impose such larger penaltles. For these reasons, the Policy 
on Civil Penalties.provide• substantial disincentives to litigat-
ing without complying. · 

. c. History of noncompliance 

Where a party has violated • similar environmental require
ment. before, this is usually clear evidence that the party was 
not deterred by the Agency's previous enforcement response. 
Unless the previous violation was.caused by factors entirely out 
of the control of the violator, this is an indication that the 
penalty ahould be adjusted upwards. 

In deciding how large these adjustments should be, the case 
development team· should consider the following points: 

• 
• 
• 
• 

How similar the previous violation was • 

How recent the previous violation was • 

the number of previous violations • 
/ 

Violator's response to previous violation(s) 
.in regard to correction of the previous 
problem. 

Detailed criteria for what constitutes a •-similar violation• 
should be contained in each program-spec~f ic policy. Neverthe
less a violation should generally be considered •similar• if the 
Agency's previous enforcement response ahould have alerte~ the 

· party to a particular type of compliance problem. Some facts 
that indicate a •similar violation• was committed are as follows: 

• The same permit was violated • 

• The same substance was involved. 

• The same process· points were the 
of the violation. 

source 

• Th.e same statutory or regulatory provision 
was violated. 

'. ~, 
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A similar act or omission (e.g. the failure 
. to properly store chemical's> vas the basis 

of th• violation. · 

For purposes of this section, a •prior violation• includes 
any act or omission for which a formal enforcement response has 
tccurred (e.g. notice of violation, warning letter, complai~t, 
:onsent decree, consent agreement, or final order>. It also . 
Lncludes any act or ~isaion for which th• violator has pre
riously been given written notification, however informal,, that 
~he ·Agency believes a viol·ation exiata. 

%n the case of large corporations with many divisions or 
~holly-owned subsidiaries, it· is aometi~•• difficult to deter
nine whether a previous ins.tance of noncompliance· should trigger 
the adjustments described :~ this section. Nev ownership often 
raises similar problems. _.1 making this determination, the case 
~evelopment team should ascertain who in the organization had 
control and oversight responsibility for the conduct resulting 
in the violation •. In some situations the same persons or the 
aame organizational unit had or reasonably should have had 
control or oversight responsibility for.violative conduct. tn 
those cases, the violation will be considered part of ··the com- , 
pliance history of that ·regulated party • 

. In general, the case development team should begin with 
th~ assumption that if the same corporation was involved, the 
adjustments for history of noncompliance should apply. In 
addition, th• case development. team ahould be wary of a party 
changing operators or shifting responsibility for compliance to 
different groups as a way of avoiding increased penalties. ·The· 
Agency may find a.consistent pattern of ·noncompliance by many 
divisions or sub~id1aries of a corporation even though the 
facilities are at different geographic locations. This often 
reflects, at ~est, a corporate-wide indifference to environmental 
protection. Consequently, the adjustment for history of noncom• 
pliance should probably apply unl~ss the violat·~ can demonstrate 
that the other violating corporate facilitiea are independent. 

Th• following are the Framework's suggested adjustment 
rangese If the pattern is one of •dissi~ilar• violations, 
relatively few in number, the.case dev•-~pnt•nt team has absolute 
discretion to raise the .penalty amount by 35\. For a relative·y 
large number of dissimilar violations, th• gravity component 
be increased up, to 10•. If the pattern ia one of. •similar• 
violations, the ca•• ~evelopment team has absolute discretion .. 
raise the penalty amount up.to 35t for th•· first repeat violation, 
and .up to 70' for further repeated similar violations. ~he case 
development team may make higher adjustr.-ents i~ extraordinary 
circumstances, but such adjustments wil~ be su:;ect to scrut. 
in any performance audit. · · 

I • 
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D. Ability to pay 

The Agency will generally not request penalties that are 
clearly beyond the means of the violator. Therefore EPA shoul~ 
consider the ability to pay a penalty in arriving at a apecif ic 
final penalty assessment. At the aame time, it is important 
that the regulated community not aee the violation of environ-

. mental requirements as •· vay of aiding a financially troubled 
business. EPA reserves the option, in appropriate circumstances, 
of seeking a penalty that might put a company out of business. 

For example, it is unlikely that F.PA would reduce a· penalty 
where a facility refuses to correct a aerlous violation. The same 
could be said for a violator with a long history of previous vio
lations. That long history would demonstrate that less severe 
measures are ineffective. 

, 

The financial ability adjustment will normally require a 
significant amount of financial information specific to the 
violator. If this information is available prior to commence
ment of negotiations, it should be assessed as part of the 
initial penalty target figure. If it is not available, the 
case development team should assess this factor after commence
ment of ne;otiaticn with the source. 

The burden to demonstrate inability to pay, as with the 
burden of demonstrating the presence of any mitigating circum
stances, rests on the defendant. If the violator fails to 
provide sufficient information, then the case development team 
shculd disregard this factor in adjusting the penalty. The 
National Enforcement Investigations Center· CNEIC) has developed 
the capability to assist the iegions in determining a firm's 

· ability to pay. .Further information on this system will be made 
available shortly under se~arate cover. · 

When it is determined that a violator can~ot afford the 
penalty.prescribed by this policy, the following o~tions should 
be considere~: 

• Consider a delayed payment schedule: Such a 
schedule might even be contingent· upon an 
increase in sales or some other indicator of 
improved business. This approach is a real 
burden on the Agency and should only be 
considered on rare occasions. 

• Consider non-monetary· alternatives, such as· 
public service activities: For example, 1n 
the mobile source program, f·leet operators 
who tampered .. ~ith pollution control devices 

'-::-... 
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on their vehicles agreed to· display anti
tamperin; ads on their ve~iclea. Similar 
solutions may be poasi~le in other industries. 

Consider straight penaltY reductions as 1 last 
recourse 1 · If th la approach i• necessary, the 
reasons for the c.aae development team•• 
conclusion aa to the size of the necessary 
reduction should be made a part of the formal 
~nforcement file and the memorandum accompany-
ing the settlement. 3/ · . -
Ccnsider icinder of the violator'• individual· 
·owners: :%hia is appropriate if joinder ia 
legally possible and justified under the 
circumstances. 

Regardless of the Agency' a determination· of an appropriate 
penalty amount to pursue based on ability to pay considerations, 
the violator is still expected to comply with the· law. 

£. Other unique factors 

Individual programs may be able to predict other fac.tors 
that can be expected to affect th.e appropriate penalty amount.. 
Those· factors should be identified and guidelines for their U.a& 
~et out in the program-specific policies. Nevertheless. eac• 
policy should allow for adjustment for unanti:ipated fu· .ors 
which might affect the penalty in each case. 

It is a~ggested that there be absolute ·discretion to adjust 
.penalties up or down by 10' of the gravity component for such 
reasons. ~djustments beyond the absolute discretion ran;e will 
be subject to.scrutiny during audits. ?n addition, they will 
primarily be allowed for compelling public policy concerns- or the 
strengths and equities of the case. ·The rationale for the reduet 
must be expressed in writing in the case file and in any memoran~ 
accompanying the settlement. See· the discussion on pages 12 and 
-13 for further specifics on adjustments appropriate on the ~asis 
of either com~~lling public policy concerns or the strengths and 
equities of ~~a case. · 

II. Alternati~e Payments 

In the l)aat, the·· Agen'cy has accepted various environmentally 
benef ici~l •xpenditurea in settlement o~ a case and chosen not to 

!/ If a-. f u:m fails to pay, the a; reed-to penalty in an ·~dminis
trative or judicial final order, then t·he Agency must • -llow 
the Federal Claims Collec:tion .Act procedures for obtai. :"IQ· _t· 
penalty a?::Ot.:~t. 
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pursue more severe pe~alties. In general, the regulated community 
has been· very receptive to this practice. In many cases, 
·violators bave !ound •alternative payments• to be more attrac
tive than a traditional penalty. Many useful projects have been 
accomplished with such funds. But in some instances, EP~ has 
accepted for credit certain expenditures whose actual environ
mental benefit has been somewhat speculative. 

. The Agency believes that these alternative payment projects 
should be reserved as an incentive to settlement before litigatior 
For this reason, such arrangements-will be allowed only in preliti 
gation agreements except ~n.extraordin~ry circumstances. 

tn addition, the acceptance of alternative payments for 
environmentally beneficial expenditures is subject to certain 
conditions. The Agency has designed these conditions to prevent 
the abuse of this procedure. Most of the conditions below appliec 
in the past, but some are new. All of these conditions must be 
met before alternative payments may be accepted:!/ 

• 

• 

• 

No credits can be given for activities 
that currently are or will be required 
under current law or are likely to be re
quired under existing statutory authority 
in the forseeable future <•.;., throu;h 
upcoming rulemakin;>. 

The majority of the project's environmental 
benefit should accrue to the general public 
rather than to the source or any particula·r 
goverrunental unit. · · 

The project cannot be something which the 
violator could reasonably be expected to do 
as part of sound business practices. 

4/ In ,extraordinary circumstances, the .Agency Jliay choose no_t to 
pursue higher penalties for •alternative• work done prior to 
commencement of negotiations. For example, a firm may recall a 
product foun~ to be in violation despite the.fact that such 
recall is not required. ?n order for EPA to forgo seeking 
higher penalt·ies, the violator must prove that it has :net the 
other conditions herein stated. If the vtolator fails to prove 
t~is in. a ·satisfactory manner, the case development team ha~ the 
discretion to completely disallow the credit project. As with 
all alternative projects, the case development team has the ~is
cretion to s.till ·pursue some penalties in settlement. 

• • 0 a• • 

' ,_ 
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• EPA must not lower the amount it decides 
to accept in penalties by more than the 
after-tax amount th• violator spends on 
t.he project.!/ · · · · 

In all cases where alternative payments are·allowed, the 
case file should contain documentation shoving that each of 
the condition• listed above have been met in that particular 
case. In addition when considering penalty credits, Agency 

· negotiators should take into account the following· points: 

• 

• 

• 

The project should not require a large 
amount of EPA oversight for lta· comple• 
tion. In general the less oversight · 
the proposed credit project would 
.require from EPA to ensure proper 
completion, the aore receptive EPA 
can be toward accepting the project 
in se:tlement. · 

\ 

The project should receivP- stronger 
consideration if it will result in the 
abatement of e~isting pollution, . 
ameliorate the pollution problem that 
i• the basis of the government's claim 
and involve an activity that could be 
ordered by a judge as equitable relief. 

The project should receive stronger 
consideration if undertaken at the 
facility where t.he violation -.took place. 

The company should agree that·any publicity 
it disseminates regarding its fundin; of 
the project must include a statement that 
such funding 1• in settlement of a lawsuit 
brought by EPA or the State. 

S/ This !imitation does not apply :o public awareness activitiE 
iuch as those employed for fuel •~:tching and tampering .violati 
under the Clean Air Act. Th• purpose ~f th• limitation is to 
preserve the deterrent value of the settlement. But these vio: 
tions are often the resul~ of public aisconceptions about the 
economic va~ue of th••• violations.· Consequently, the public 
awareness activities can be effective in preventing others fror. 
violat.ing the law. Thu•~ th• high general deterrent value of 
public awareness· activities in these circumstances obviates th• 
need _for the one-to-one requiremen~ on penaltY. credits. 
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tac~ alternative payment plan must entail an identified 
project to be completely performed by the defendant. Under the 
plan, EPA must not hold any funds which are- to be spent 11.t EPA• s 
discretion unless the relevant ~tatute specifically provides 
that authority. The final order, decree or judgment should 
atate what financial penalty the violator is actually paying and 
describe as precisely ~· possible the credit project the violator 
is expected to perform. · 

III. Promoting Consistency 

Treating similar situations i~ a similar fashion is central 
to the c-redibility of EPA's enforcement effort and .to the aucces! 
of achieving the goal of equitable treatment~ This document has 

·established several mechanisms to promote such consistency. Yet 
it still leaves enough flexibility for settlement and for tailor· 
ing the penalty to par~icular circumstances. Perhaps the most 
important mechanis:ns for achieving c.onsistency are the systema~ic 
methods for calculating the benefit component and gravity compo
nent of the penalty. Together, they add' up to the preliminary 
deterrence amount. The document also sets out guidance on unif o~ 
approaches for applying adjustment factors to arrive at an initii 
penalty target prior to be'ginning settlement negotiations or ar: 

:adjusted penalty target after negotiations have begun. 

Nevertheless, if the Agency is to promote consistency, it 
is essential that eac:h·case file contain a complete description 
of. how ·each penalty was developed. Thia descri;tion should cove: 
how the preliminary deterrence amount was calculated and any 
adjustments made to the preliminary deterrence amount. It shoul< 
also describe the facts and reasons which support such adjustmer.· 
Only through such complete documentation can enforcement attorne: 
pro;ram staff and their m,anager~ learn from each others' experie: 
and_promote the f_airness required by the Policy on Civil P~nalti• 

To facilitate the use of this information, Office of Legal 
and Enforcement Policy will pursue integrat-ion. of pe.nalty infor
mation from judicial enforcement actions into a computer system. 
Both Headquarter• and all Regional off ices will have access to 
the system through ter:ninals. This would make it possi~le !c~ 
the Regions to compare the handling of their cases with those of 
other Regions. It could potentially allow the Regions, as well 
as Headquarters, to learn from ~ach others' experience a~d to 
identify problem areas where policy ch~nge or further g1u.dance 
is needed. 

. 
: ....... -. .-
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Use cf Penalty Ficure in Settle~ent Discussions 

The Polin and Framework do not seek to constrain negctiaticr.1 
Their goal Ia.to ••t ••ttle••nt tar;et fi;ures for the internal 
uae of Agency negotiators. Conaequently,_the penalty.fi;ures 
under negotiation do not neceaaarily have to be •• low •• th• 
internal target figures. Mevertheleaa, ~· final ••ttlmnent 
figure• ahould go no lower than th• internal target f i;ures unles! 
eithers 1> the medium-apecific·penalty policy so provides or 
2) th• reaaona for th• deviation are properly dooume~t•d· 

-· . . --··· ............ . ·-·--. ·-
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WASHINGTON, D.C. %0460 

OfflCI OP~aMn"T 
AICDCQW~a 

llOlllTOUIO 

· MEMORANt>OM 

SUBJECT: 

FROM: 

TO: 

Guidance for Calculating the EconCDic Benefit of 
Noncompliance for Civil Penal;ztsessment 

• -- '2:l . Courtney M. Price • ~<.a. 
Assistant Administrator fo En orcement 

and Complianc~ Monitoring 

Regional Administrators 
Associate Enforcement Counsels 
OECM Of·f ice Directors 

I. PURPOSE 
. . 

· This guidance amplifies. the material in the Appendix of 
G~-22, •Framework for Statute-specific Approaches to Penalty · 
Assess=ent.• The Appendix presents a description of how to 
calculate the economic benefit of noncompliance as part of· 
developing a civil penalty. A new computer model, BEN, is a 

.. refinement of the methodology for calculating the econcmic 
benefit of noncampliance. · 

By refining the methods by which ve caleulate the econcmic 
benefit of noncompliance, we will: 

l. Respond to the problems th•t enforcement and progrm: 
offices identified concerning·~thods for calc~lating the 
economic benefit component of a civil penaltyJ 

2. Ensure among the media programs appropriate consiaten:y 
in calculating the econamic benefit compcnent of a civil penalty; 

3. Ensure that the economic benefit of noncompliance con
tinues to be a fairly valued, reasonable component.of a civil 
penalty: and . : 

4. Ensure that the assumotions and data used in BEN to 
calcula~e the econocic benefit-camponent ccn be defended at 
either an ad:linistrative hearing or a judicial proceeding. 
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II •. SCOPE 

This guidance· describes BEN, the new ·camput•r model, ·in . 
_terms of bow this model resolves the identified problems related 
to the use of CIVPEH. EPA personnel can use BEN to calculate .be 
economic benefit a violator gains fram delaying capital expena1-
tures for pollution control equipment or from avoiding the costs 
of operating and maintaining pollution control equipment. · 
Exhibit I summarizes BER. 

EPA personnel 1 cannot use B~ to calculate the econmic· 
benefit component of a civil penalty if a violator'• action 
does not involve a delayed or avoided ex.,enditure. Under 
these circumstances, program offices may elect to develop 
statute-•pecific_.fomulas ••provided in GM-22 for calculating 
the economic benefit camponent of. a civil penalty. These 
fomulas would be used to-develop civil penalties in response 
to actions auch as certain TSCA marking/disposal violations or 
RCL\·reporting violations. Tb• rule of thumb in the general 
penalty policy would not be appropriate fer these types of 
violations. · 

OPPE is co~aidering the feasibility of developing a second 
computer model or rule· of thumb formula that could be applied 
uniformly to violat'ion& that do not involve delayed or avoided 
expenditures. 

III. NEW CIVIL PENALTY POLICY·APPROACB 

Regional personnel may use the rule of thumb described in 
GM-22 to develop a preliminary estimate of the econamic benefit 
camponent of a civil penalty. Tb• rule of thumb i• for the 
convenience of EPA and is not intended to give a violator a lover 
eccnomic benefit component in a civil penalty. Regional personnel 
should consider whether an estimate of econcaic ~enef it derived 
vi th the rule of thumb would be lower than an es:. illlate calculated 
with BER. Por example, tbe longer the_period of noncampliance, 
the =:»re the rule of thumb.underestimates the econa:dc benefit 
of nonccapliance •. 

. If 'EPA proposes and a violator accepts th• rule of thumb 
calculation, Regional personnel can develop ~be civil penalty 
without further analysis of econC111ic benefit~. If a violator 
~isputoa the econ~mic benefit figure calculaee~ under tbe rule 

· of thumb, a more sophisticated -tbod ·to develop tb• econcmic 
bcnef it component of the penalty ·ia required. 
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In general, if the estimate under the rule of. thumb is 
less than $10,000, the econamic benefit ccmponent is not needed 
to develop a civil penaltyil the other factors in GM-22 still . 
apply. If the rule of thumb estimate i• more than $10,000, 
Regional.personnel should use BEN to develop an estimate of 
the econClllic benefit CClllponent. 

IV. USING BEN TO CALCDLA'l"E ECONOMIC BENEFIT ··or NONCOMPLIANCE 

EPA personnel should uae the revised computer model BEN 
whenever: 

l. the rule of thumb indicates that the 
economic benefit of noncompliance ·is 
greater than $10,0001 or · 

2. the violator rejects the rule of thumb 
calculation. 

BEN uses 1·3 data variables. At the option of the user, 
BEN substitutes standard values for 8 of the 13 entries, and 
the user only provides data for 5 variables. (See Exhibit I.) 

BEN also has the capability for EPA personnel to enter 
for those 8 variables the actual financial data of a violator. 
In appropriate cases, EPA shQuld notify a v'olator of the · 
opportunity to submit actual financial data to use in BEN 
instead of the 8 standard values. If a violator agrees to 
supply financial data, the violator must supply data for all 
the standard values. 

V. ADVANTAGES OP BEN OVER OTHER CALCULATION METHODS 

The computer model BEN has advantages over previously 
used methods for calculating the econcmic benefit component 
of a civil penalty. BEN does not require financial ~esearch 
by EPA personnel. The five required variables are information 
about capital costs, annual operation and.maintenance costs, 
and the dates for the period of noncampliance. Further, BEN 
bas the flexibility to allow a violator who cooperates with 
EPA to provide actual financial data that may affect the penelty 
calculation. .. 

l/ Although the general penalty policy cut off point is $10,000, 
.each program office may establish a cut of~ point for the 
~rog~am's medium-specific pol~cy. 
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An economic benefit .component calculated witb BEN can be 
c:fended in an adminfatrative or judicial proceeding on tbe 
grounds thct the standa~d values used in BEN are deriYed frClll 
standard financial procedures and the violator had an opportu- · 
nity to provide financial data to help develop tbe civil penalty. . . 

'l'be use of BEN or statute-specific foi:mulas when appro
priate gives tbe Regional Offices flezibility in determining 
the econcaic benefit of noncampliance. Regional personnel 
bave a.consistent metbod for developing a civil penalty ~der 
several statutes for multiple violations that involve delayed 
capital costa and avoided operation and .. intenance coats. 

BEN is easy for a la,.an to use. Tb• docwaentation.ia 
· bui~t into the program so that.a Regional user always has 
updated documentation and c•n use th• program witb minimal 
training. States are more likely to follow EPA'• lead in 
pursuing the econcaic benefit o~ noncompliance through civil 
penalty assessmnts because the •thod available from EPA t.o 
serve as a model does not require extensive financial research. 

cc: Regional Enforcement Contacts 
Program Ccapliance Off ice Directors 



Exhibit I . 

!!?! 
A. Accessed· via terminal to EPA'• IBM computer in Durham, N~C. 

B. Can be run in either of two modes: 

1. Standard aode: · 

a) Requires 5 inputs: 

i. Initial Capital Investment 

ii. Annual Operating and Maintenance Expenso 

iii. First Month of Noncompliance 

iv. Compliance Date 

v. Penalty Payment Date 

b) . Relies on realistic standard values for 
remaining variables: 

i.· A set of standard values for private 
companies 

ii. A set of .standard values for munici
pally-owned or n~t-for-prof it ~ompanies 

' . 
c) Would be used for final calculation of economic 

benefit unless the violating firm object~d and 
supplied all its own financial data 

2. Specific mode: 

a) Requires 13 inputs 

b) Would be used if violating firm supplied data or 
if EPA staff researched data · 

/ 

c. Is easy to use 
I 

1. Optional on-line documentation vill guide .. inexperi~nced 
users ~hrough each step of the model 

2. Written documentation vill be evailable by December 
19$4 

D. Is based on modern financial principles 

. 
.... . . . .. ---





IV.C.6. 

"Penalty Calculations Compliance Schedule for Pretreatment Enforcement 
Initiative", dated February 19, 1985. (See Also IV.C.10) 
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ME:MORANO~M 

SUBJECT: 

UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. Z04&0 

FEB I 9 i90.5 

Penalty Calculation and Comoliance Schedules for 
.Pretreatr.tent Enforcement Initiative ~ r -, /? ./ 
J. William Jordan, Acting Director (l~~~c::;'Ji? ~....c--... FROM: 

TO: · 

Enforcement Division (EN-338) ~' 
Glenn L. Unterberger • ~- L fct..t..,, ...... _ 
Associate Enf orcernent counsel 

for Water (LE-1J4W) 

Water Management Division Directors 
Regions I, III, V, and VI 

Regional Counsels, Regions I, III, V and VI 

During the week of February 4, staff from.the Office 
of Water Enforcement and Permits, the Office of Enforcement and 
Compliance ·Monitoring, and the Oe~artment of Justice met 
with you to discuss the potential referral candidates and the 
scope of the referral packages for the Pretreatment ~nforcement 
Iriiti~tive. We are pleased with the results of those meetings 
and expect to receive your referral packages shortly, and in all 
cases by :ebruary 28. We have committed to expedite our no~al 
review p-rocess. 

Two aspects of the referral package m•y need to be clarified. 
During the vislts·we distributed a draft penalty policy. The 
final version is attached for your use in calculatinc;:r the penalty. 
As we noted in our visits and conference calls, we would advocate· 
a penalty of at least s20,ooo.oo in these cases. Since this is 
an interi~ penalty policy, please feel free t~ ca~l us if you 
have any questions as to its use for your cases. ~e also dis
cussed the compliance schedule that-should be sought in settlement. 
We would expect the POTW. to submit a· complete and approvable · 
pretreatment program in six months or less. In addition, we 
recommend that you plan to negotiate milestones and stipulated 

l 
: . -. . 

: ... • 
....... 
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penalties for failure by the POTWs to prepare an.annual 
report and for failure to implement the program (examples are 
attached). · · 

If you have questions, please contact Ed Bender, OWEP, 
(475-8131) or Kim Peatson, OECM (475-8185). 

Attachment 

cc: Ross Connealy, .OOJ 



Attaet'lnent A 

Penalty for Failure to Sutxni.t a Canpl.ete and Apprt71able · 
Pretreacnent Program 

'Ihe basis for assessing a penalty in the Pretreatment Enforcement Initiativ~ 
is to be determined by tw:> factors. 'nle first fac:tor is the econanic savino t.liat 
a PO'IW received by fail inq to develop all or oart of an adeauate pretreatment 
progra!n and. the avoided costs of not ilnplementing the program. The second factor 
is the penaltv for the aravitv of the failure to develoo and im:ll.E!!Tlent a cretreat!'lent 
program. This preliminary penalty figure can then be increased or cecreased bl 
consicering appropriate adjustr.lent factors. 'Ihe basis for calculatinc the :lenaltv 
for pretreat:nent violations is s'l.r.'lllari.zed by the eauation belGiJ. If specific POT.·: 
costs are available for the economic or gravity c:orriponent they should be used. 

Settlenent ar.ount:(Econanic ccmoonent}+{Gravity cate0nent}+ (>.Cjust:nents>. 
I . II III 

NOTE: A minil?Un upfront penalty of S·20,000 is advocated for· all 
referrals. 

I. Econanic benefit c:at;.>onent=Csavings fron delaying costs for proqram develoanentl+ 
C avoided costs of program incl.enientation > 

A. Savin;;s fron delaying program develo;:ment=(Prcc;Jram Develo;nent costlCinterest 
rate)(percent of program not yet de1Jelopedl 

· 1. Total cost to develop a .~ete program (including grantsl 
a. small POTW ( 1-5 MGD, IU fl.CM 10\ or less) $5,000 to S~S,000 

Depends on the ~ling needed for the Itls' and 
whether de<1eloped in house or bi/ consultant. 

b. Mediun PO'IW CS-15 MGO, IU flew 1~20%, 50 IUsl S~S,000 to 75,000 
same considerations as a. Needs local limits. 

c. Large PO'IW (over 15 MGO, 50 or more IUS, needs $50,000 to $300,000 
local limits, multijurisdictional) 

2. Cost to develop e~ch program element 

'IVcic:al Perc:ent of Total Cost• 
Program Element Small Medium Laree 

1. Industrial ·waste SUr.rev 
2. Legal Authority 
3. Technical/Local limits 
4. CCDpliance M:>nitoring Plan 
s. Administrative. Procedures 

· 6. ~sources · 

30 
8 
ll 

8 
7 

36 

25 
5 
6 
5 
8 

51 

3. Interest rate assuned to be .12 annually for one year on borrowed 
capital. · 

4. Example calculation:. PO'lW-10 MGD, 15\ IU FlOol, 30 IUs 
Incomplete oroqram elements 2, 3, and 5 Cl9\ of total) 
Program cost=S50,000: interest rate=.12: 

Econc:rnic benefit comconent=(S50,000l ( .12l C .l9l=S1140.00 

20 
7 
6 
7 

10 
51 

•JRB ;\Ssociates. 1982. "Fundinq Manual for Local Pretreat:nent ProQrams" ·E:PA Contract 
No. 68-01-5052. Tables 2. 7· (manpower and Ge/MS costs drooped) and Table 3. 7. 
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B. Avoided Implementation costs=Cannual salaries .and operatinc costs> 
(n\l'llber of years delayed~ (percent of program_ not implemented) 

. i. TOtal Annual Implementation cost-range s-io,ono to s2so,oor. 
- Salaries based on work years shown under resources bv the Pmw 
- can be drawn ~irectly fran the PO'IW proqram s~ssion estwtes. 
- Monitoring costs depends on nU"ber of Il!s, inspections, and analvses. 

2~ Nunber years delayed-asstrne i:nolenentation bv reauired Julv, 19R3 unles!! 
other deadline is justified based on t.he peanit. 

3. Cost to i."n;)lenent each o~rarn activitv . 
- In sate cases, a PO'IW may have i"ll:)le!!ented some pretreat:nent =~3c~ice: 

ei1en though tl-\eir pro;1ram is not appt'Olled by the appr::J11al authori4="!. 

Activitv °!'r.:)ical Percent of ~leroentation Ccs~· 
small Mediwi Laree 

1. Sim¢ inq and ·Industrial Review 22 19 18 
2. Laboratory Analysis . 34 34 39 
3. Technical Assistance 17 26 20 
4. Legal Assistance 13, 09 13 
s. Program Administration 14 11 10 

4. Example calculation 

Annual cost to imrllenent=aS60,000: activities not imolemented 
3 and 4: assune same PO'lW as ~4. Delayed 18 1"0nt.1'\s. 
Avoided costs=(S60,000)(.35lCl.Sl=$3l,SOO.OO 

II. Gravitv Cc::ITa)nent , 
'l'his ~nent considers damage done to the PO'IW and its collection system, or 

potential ham to the enviror.ment that ~y .have been allowed to continue as a result 
of the PO'IW not having an approved and implemented pretreaenent ;,proqram. 'therefore, 
this aspect of the penalty should include anv known costs which the PO'IW is incurrinc: 
for O&M, sludge disoosal, and collection system rencnation which will be eli'ninated 
bv implementing the pretreatment p~am. In addition, the Denaltv oolicy for the 
multi-case initiative includes the factor of "imr>ortance to the rE!9Ulatorv svstern. • 
Penal ties in these cases should reflect the ill'lportance that the ~enc:v attaches to t!"'. 
pratpt submission of approvable pretreatment programs. 'l'his factor "-10ul.d justifv a 
mininun gravity canponent of 55,000 or 10% of. the econattic benefit, if it is hic;rher, 
where actual envirt:!nrrental harm, significant risk of harm, or damaae to the P0'1W is · 
n:>t sh.own. the factors that should be considered in this calculation are· incl\.Ced in 
the eauation below: 

Gravity C~nent=(S-5000)•( Clenath) ('-x:> hnoactl )+(Loss of pl.ant useful life)·Hincrease 
costs for O&M and sludae dis1X1Sal )+( (IJ!ncth ·of violation) (~1ature of 
IU wastewaters l > · ·· · 

A. Length of ·violatio~t~is value is used to weight toxic and water auality 
impacts, which. are expressed as cost factors. '11\e length of violation in 
months should be ·divided by 3. 

a. t.oss of useful life of .the treat:nent olant that could be avoided b( i!TID 
pretreatment. 'Arri cost savina sho:.tld be· entered directly • 
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c. Excess costs for O&M and Sludge Disposal: which could be avoided by iinPlemen~ 
pretreatment. Include these costs directly. 

o. Nature of the IU wastewaters that will be controlled. 

l. Toxics 
2. C.orrosives-l011lhiah cH 
3. Explosives-oraanic solvents, historv of in-olant oroble?"S, seotic hauler~ 

·Multiply the percent IU flcr"' ti.mes s1oon if nn data are available. ~ese 
data may include the costs of ru treat:'l'lent, workrnans CO'T'.Oensation, o?" 
other dar.iaQes fran toxics. 

E. ~ter Ouality i'Tlpacts, e.g., 

1. fish kills ~economic value + reclacement and maintenance costs 
2. loss of habitat-cost/acre or cost/strea.-i T'lile 
3. drinking water contamination ~ · cost of treatment 

F. Exa!t¢e calculations 

Length of violation=lB ironths/3 = 6 units 
I.ass of useful life-· 1 year lost of design life, 20 years =.OS 

eost=.OSCcost of damaged CCJTl)Onent=S~OOOO):s500 
IU waste controlled=.2(1000): · 

Gravity catiX>nent= S5000+S500+(6($~00l•S6700 

III. Adjustments 
- . 

, If the PC'n'1 has demonstrated qood faith, the PO'IW mav be i:>enal. ized to recover 
a mini.rm.ml of econanic benefit plus 10~ or 55,000, whichever is higher. 'Ihe penal tv 
should al.so consider other factors which are favorable to the l'O'IW. .,,.,ese may 
include delays by EP.l, ambiquous infomation given to the ~v bv F;P;.., and other 
factors as may be ap?ropriate, such as includinci inability to pay. 

Exan;,lle calculations 

No equities for the POT11. F2~ion oro<!iced written 9Uidance and issued an ~o 
which PO'IW violated. 

Adjustments 
Recalcitrance C e.g., failure to comclv with 

a previous administrative order) 

total Penalty for Example PO'IW 
Ccmponent 
Eccnanic 
Grav~ty 
Adiustl'lents 
Total 

s~oooo 

Arrleunt 
$~2640. 
5·6700 
~10000 
S49340 · 



Attacment ~ 

Pretreatment 
~l iance Schedule F..lenents 

Milestones 

1. Submit catel ete crocram 
2. sutmi.t progr3m implementation 

status recort 
3. Advise a??roval aut~rity of 

program change 
4. Iespond to noncorrpl iance of · 

industrial users throu;;h 
enforcement activities 

5. Inspect alf major industrial users 

Deadline 

Six m::>nt."ts (maximum) after settler.ient 
~ix m::>nths after apprOl/al 

30 cays after change occurs 

Based on ti~e frame for.an apprcoria~e 
enforcement resconse 

Within six nonths after settlement 

Ex~les of Stioulated Penalties for Comcliance ~ilestones for a Small PC')T:~ 

1. Failure to submit c~lete progra:n 

2. Failure to sut:Jnit annual .report 
3. Failure to notify appt'Ollal .authority 

of program changes 
4.- Failure to adqress IOs non~liance 

throu;;h enforcement activities* 
S. Failure to inspect major industrial 

users 

S200 day 
5400 day 
$200 day 
s~oo day 

day 1-15 
after day 15 

SiSO/informal action 
5200-S~SO/formal action 
S-100/Insoecdon 

* The control authority shoult1, as oart of its approved program, have procedures and 
time frames to respond to instances :~ rn noncompliance. 1'he control authoritv !'ti.ls· 
contact the IO for all instances of nonCOIT'Olianc:e (e.g., failure to recort, failure 
to m::>nitor, or violations of effluent limits and comoliance schedules). The POTW 
should start with telephone calls for the initial minor violations and oroceed to 
initiate for.nal written enforcement activities (i.e., NOVs, administrative orders, 
penalties, and lawsuits> for continued noncc:rnoliance. The PO'IW niust maintain a lex: 
of IU violations and . enforcement resconses. When the IU noncornoliance occurs and · 
the control authority fails to initiate approoriate and timely enforcement action, 
the control authority has failed to enforce its pretreatment pro:::irarn and is subject 
to penalties. Additional guidance on approoriate and timely enforcement resconses 
will be pro1Tided later in the guidance to control Authorities. 



rv.c.7. 

"Enforcement of Settlement Negotiations", dated May 22, 1985. 
See GM-39.* 



Iv.c.a. 

"Headquarters Approval of· Proposed Civil Penalties", dated May_Jl, 1985. 



\ \.00 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MAY 3 I 1985 

MEMORANDUM 

SUBJECT: Headquarters Approval of Proposed Civil 
Penalty Settlements in Water Cases 

' J!t,: 
FRO!'i: Glenn L. Unterberger ~ ....... 

Associate Enforcement Counsel 
for Water 

TO: James Moore 
Regional Counsel, Region X 

OFFICE OF F.SFORCEMEST 
ASD COMPLIASCE 

MOSITORISG 

This memorandum addresses what I understand to be the 
belief of certain ~egional staff that, if preliminary settlement 
penalty figures in water cases are ~leared with this office, 
any final settlement submitted with a higher figure may be 
disapproved by Headquarters as too high. 

Let me clarify Headquarters policy in this area: OECM's 
explicit approval of a Regional preliminary settlement figure, 
whether in a Headquarters referral to the Department of Justice, 
a separate OECM letter to DOJ following a direct referral, or 
during negotiations with a water defendant, will not under any 
circumstances preclude the Region from negotiating or accepting 
a larger penalty settlement. What OECM approves is a minimum 
settlement amount, not a maximum or an exact amount. This 
office, for example, readily approved a $10,000 per day of 
violation settlement in the 1983 Mobil Oil case, and we would 
be happy to approve other settlements with similarly successful 
outcomes. 

In order to facilitate clear and timely feedback from my 
office on proposed minimum settlement amounts, I strongly 
encourage Regional staff to include those proposed amounts in 
all litigation reports and to discuss informal settlement 
proposals with my staff prior to raising them with defendants, 
as called for by Agency policy. Under these circumstances, 
the Regional attorney can negotiate with a defendant confident 
that all elements of the Agency will stand behind his or her 
penalty proposals, so long as (1) they are at or greater than 

·the figure previously approved by OECM and. (2) no new, material 
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information surfaces that requires a reconsideration of the 
Agency~s minirnum·civil penalty settlement figure. The Regional 
attorney should routinely keep this of £ice well informed on the 
progress of negotiations or litigation. 

If new information indicates that a Headquarters-approved 
penalty settlement figure should be adjusted, the Region should 
inform this office to receive advance approval of a new figure 
before negotiations with the defendant continue. 

I hope that this explanation will answer any questions 
Region X may have had on this subject. If you have any 
questions, please call me at 475-8180 or David Drelich 6£ rny 
staff. 

cc: Richard H. Mays, OECM 
'Robert Burd, Water Division Director, Region X 
Jim Dragna, DOJ 
John Hohn, Region X 



IV.c.g. 

noivision of Penalties with State and Local Governments•, dated OCtober 30, 
1985. 
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UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

OCT 3 D 1985 

MEMORANDUM 

OFFICE OF ESFORCEMEST 
ASD COMPLIASCE 

MOSJTORISG 

SUBJECT: Division of Penalties with State and Local Governments 

FROM: Courtney M. Price G2~~/'IJ :-/)~ 
Assistant Administrator for .nforcement 

and Compliance Monitoring 

TO: Regional Administrators 
Associate Enforcement Counsels 
Program Enforcement Division Directors 
Regional Counsels 

This memorandum provides guidance to Agency enforcement 
attorneys on the division of civil penalties with state and 
local governments, when appropriate. In his "Policy Framework 
for State/EPA Enforcement Agreements" of 'June 26, 1984, Deputy 
Administrator Al Alm stated that the EPA should arrange for 
penalties to accrue to states where permitted by law. This 
statement generated a number of inquiries from states and from 
the Regions. Both the states and the Regions were particularly 
interested in what factors EPA would consider in dividing 
penalties with state and local governments. In addition, the 
issue was raised in two recent cases, U.S. v Jones & Laughlin 
(N.D. Ohio) and U.S. v Georgia Pacific Corporation (M.D. La.). 
In each case, a state or local governmental entity requested a 
significant portion of the involved penalty. Consequently, OECM 
and DOJ jointly concluded that this policy was needed. 

EPA generally encourages state and local participation in 
federal environmental enforcement actions. State and local 
entities may share in civil penalties that result from their 
participation, to the extent that penalty division is permitted 
by federal, state and local law, and is appropriate under the 
circumstances of the individual case. Penalty division advances 
federal enforcement goals by: 

1) encouraging states to develop and maintain active 
enforcement programs, and 

2) enhancing federal/state cooperation in environmental 
enforcement. 
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However, penalty division should be approached cautiously because 
of certain inherent concerns, including: 

1) increased complexity in negotiations among the 
various parties, and the accompanying potential 
for federal/state disagreement over penalty 
division; and 

2) compliance with the Miscellaneous Receipts Act, 31 
u.s.c. §3302, which requires that funds properly 
payable to the United States must be paid to the U.S. 
Treasury. Thus any agreement on the division of 
penalties must be completed prior to issuance of and 
incorporated into a consent decree. 

As in any other court-ordered assessment of penalties under 
the statutes administered by EPA, advance coordination and 
approval of penalty divisions with the Department of Justice is 
required. Similarly, the Department of Justice will not agree 
to any penalty divisions without my advance concurrence or that 
of my designee. In accordance with current Agency policy, 
advance copies of all consent decrees, including those in~olv
ing penalty divisions, should be forwarded to the appropriate 
Associate Enforcement Counsel for review prior to commencem~nt 
of negotiations. 

The following factors should be considered in deciding if 
penalty division is appropriate: 

1) The state or local government must have an indepen
dent claim under federal or state law that supports 
its entitlement to civil penalties. If the entire 
basis of the litigation is the federal enforcement 
action, then the entire penalty would be due to the 
federal government. 

2) The state or local government must have the authority 
to seek civil penalties. If a state or local govern
ment is authorized to seek only limited civil 
penalties, it is ineligible to share in penalties 
beyond its statutory limit. 

3) The state or local government must have partici
pated actively in prosecuting the case. For example, 
the state or local government must have filed com
plaints and pleadings, asserted claims for penalties 
and been actively involved in both litigating the 
case and any negotiations that took place pursuant 
to the enforcement action. 
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4) For contempt actions, the state or local government 
must have participated in the underlying action 
giving rise to the contempt action, been a signatory 
to the underlying consent decree, participated 
in the contempt action by filing pleadings asserting 
claims for penalties, and been actively involved 
in both litigating the case and any negotiations 
connected with that proceeding.1/ 

The penalties should be divided in a proposed consent 
decree based on the level of participation and the penalty 
assessment authority of the state or locality. Penalty division 
may be accomplished more readily if specific tasks are assigned 
to particular entities during the course of the litigation. 
But in all events, the division should reflect a 'fair apportion
ment based on the technical and legal contributions of the 
participants, within the limits of each participant's statutory 
entitlement to penalties. Penalty division should not take 
place until the end of settlement negotiation. The subject 
of penalty division is a matter for discussion among the 
governmental plaintiffs. It is inappropriate for the defendant 
to participate in such discussions. 

cc: F. Henry Habicht II, Assistant Attorney General 
Land and Natural Resources Division 

1/ If the consent decree contains stipulated penalties and 
specifies how they are to be divided, the government will 
abide by those terms. 



rv.c.io. 

"CLEAN WATER ACT CIVIL PENALTY POLICY", dated FebrWlry 11, 1986. Also see 
Addendum at III.B.9. 
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UNITED STATES ENVIRONME:\TAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

FEB I I 1986 

MEMORANDUM 

SUBJECT: New Clean Water Ac.t Civil Penalty Policy 

FROM: Lawrence J. Jensen l.au.Jt~~cr- j . .Jo f~X"""' 
Assistant Administctor for water;:::) 

Courtney M. Pr ice tJ,uJ-.. (l,--:r J_...c....,:. 
Assistant Administra or-fot Enforcement 

TO: 

and Compliance Monitoring 

General Counsel 
Regional Administrators 
Regional Counsels 

OFFICE OF E'-FORCE \1f'T 
~.-..o CO.\lPU ~ -;n 

\10'ilTORl'G 

Regional Water Managem~nt Division Directors 

Attached is the Agency's new Clean Water Act civil penalty 
policy to be used by EPA in calculating the penalty that the 
Federal government will seek in settlement of judicial actions 
brought under Section 309 of the CWA. This policy supersedes 
the CWA Civil Penalty Policy issued on July 8, 1980 and repre
sents the Office of Water's guidance in response to EPA's 
Policy on Civil Penalties (GM-21) and A Framework for Statute
Specific Approaches to Penalty Assessments (GM-22) issued on 
F.ebruary 16, 1984. This policy is effective as of the date of 
this memorandum and shall be applied to future enforcement 
actions and to pending enforcement actions in which ~he 
government has not transmitted to the defendant a proposed 
settlement penalty. 

The attached document consists of the following th·ree 
parts: ( l) the CWA Penalty Pol icy; ( 2) the pol icy "methodology", 
which is a one-page description of each of the steps to be 
taken in a penalty calculation, along with one page of footnotes; 
and (3) the "worksheet", a proposed model sheet to be used to 
record the different numerical components of the final penalty. 

This penalty policy is designed to promote a more consistent, 
Agency-wide approach to the assessment of civil penalties while 
allowing substantial flexibility for individual cases within 
certain guidelines. We believe that this penalty policy, when 
effectively applied, will promote the goals of increasing 
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recovery of economic benefit of non-compliance, providing 
substantial deterrence to noncompliance, providing a more fair 
and equitable treatment of the regulated community, and achieving 
a more swift resolution of environmental problems· and of 
enforcement actions. In order to support th~ goals of this 
policy and EPA's enforcement efforts generally, application of 
this policy may result in EPA seeking higher civil penalties 
than it has in the past. 

This CWA penalty policy tracks the basic concepts and 
procedures embodied in the general penalty policy and Framework. 
For example, the CWA policy directs the Regions to calculate 
the economic benefit of noncompliance, calculate the "gravity" 
(or seriousness) component, and then calculate adjustments to 

·consider ability 'to pay, ,litigation .factors, ··and other factors. 

This policy includes the following minor deviations·from 
the general penalty policy and the Framework which we believe, 
based upon our past experience with Clean Water Act enforcement, 
are reasonable: 

(1) The first adjustment factor is "History of Recalci
trance." We believe.tha~ this factor should only result in an 
increase in the proposed penalty amount; 

(2Y The remaining two adjustment factors ("Ability to 
Pay" and "Litigati.on Co.nsiderations") should only be used to 
reduce the proposed penalty: 

{3) A proposed section on "mitigation projects" has 
been included, although the Department of Justice and the 
Agency may make some additional refinements on this issue in 
the near future; and 

(4) The economic benefit component will not be deleted 
merely because the component involves an "insignificant amount." 

Substantial thanks are due to the Clean Water Act Penalty 
Policy Work Group for an excellent job in developing an initial 
draft, collecting comments, carefully considering all comments, 
and reconciling and balancing often disparate viewpoints 
regarding penalty assessment. ·Thanks also· to staff in the 
Regiona~ Offices and in a number of Headquarters off ices and 
the De·par:tment of Justice for considerable assistance in 
providing review and comment on drafts. 

During the upcoming months, we will carefully analyze 
and evaluate the application and effectiveness of this penalty 
policy. After_ that, we will issue appropriate refinements to 
the pol icy. · 
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In the near future, we will publish the policy in the 
Federal Register. In addition, we will soon distribute some 
example calculations and hold training workshops to 
provide further guidance on the application of this policy. 

If you have any questions or comments on this policy, 
please contact Anne Lassiter, at 475-8307, or Jack Winder, at 
382-2879. 

Attachment 

cc: Clean Water Act Penalty Policy Work Group 
Associate Enforcement Counsel for Water 
OECM Off ice Directors 
OW Off ice Directors 
Department of Justice, Environmental Enforcement 
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Clean Water Act 
Penalty Policy for Civil Settlement Negotiations 

I. Introduction 

Under Section 309 of the Clean Water Act (CWA), the 
Administrator is authorized to bring civil actions to enforce 
certain requirements of the Act and related regulations. In 
such actions, the Administrator may seek a civil penalty not to 
exceed $1,0,000 •per day of such violation.• The Ag.ency will 
vigorously pursue penalty assessments in judicial actions to 
ensure deterrence and to recover appropriate penalties. 

In order to guide settlemen.t negotiations on the penalty 
issue in actions under Section 309 of the CWA and Section 113 
of the Clean A~r Act for failure to meet statutory. deadlines, 
the Agency issued a Civil Penalty Policy on July 8~ 1980. 
During the n~xt few years, the Agency identified the following 
four 'goals for improving its civil penalty assessment practices: 
(1) penalties should, at a minimum, recover the economic.benefit 
of noncompliance: (~) penalties should.be large .enough to deter 
noncomp.l iance: ( 3 ): penalties should be more cons iste·nt" throughout 
the country in an effort to provide fair and equitable treatment 
to the regulated community; and (4) there should be a logical 
basis for the calculation of civil penalties for all types of 
violations, industrial and municipal, to promote a more swift 
resolution of environmental problems and of enforcement actions. 

In an effort to address these and related penalty issues, 
on February 16, 1984, the EPA Off ice of Enforcement and Com
pliance Monitoring (OECM) issued the'following two civil penalty 
guidance documents: The Policy on Civil Penalties (t GM-21), 
and the companion document entitled A Framework for Statute
Specific Approaches to Penalty Assessments, (# GM-22), as 
general guidance for settlement.s for violations of all statutes 
which EPA enforces. Although the 1984 penalty policy documents 
do pt·ovide basic conceptual guidance for penalty calculations, 
they were designed to be implemented further through medium
specif ic penalty guidance. The "Poli~y" document states in 
part, as .. foilows: 

Each EPA program off ice, in a joint effort with 
[OECM), will revise existing policies, or write new 
policies as needed. These policies will guide the 
assessment of penalties under each statute in a manner 
consistent with this document and, to the extent 
reasonable, the. accompanying Framework. [Pol icy, 
at 1, 2) · 
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II. Purpose 

Thi• penalty policy and attached methodology is the water
specifie-penalty guidance for certain CWA violations. This 
policy follows the major principles set out in the general 
penalty policy documents and also reflects considerations 
unique to CWA enforcement. 

As the Framework directs, this CWA Penalty Policy provides 
"a system for quantifying the.gravity of violations of the laws 
and regulations •••• ". Moreover, this policy provides a logical 
structure and a number of different ways (number of violations, 
duration, etc.) to quantify the severity of a defendant's 
noncompliance with the CWA. The policy also provides a number 
of ranges of weighting factors in order to allow the Regions 
flexibility in exercising their experienced judgment. 

The calculated penalty figure should represent a reasonable 
and defensibl~ penalty which the Agency believes it· can and 
should obtain in a settlement in compromise of its claim for the 
statutory maximum penalty. This figure, and a discussion of 
the basis of calculation, must be included in all litigation 
report~. Aft•r referral, as more information becomes available, 
-~he penalty calculation should b~ modified to reflect rel~vant, 
new information. In those cases which proceed to trial, the 
government should seek a penalty higher than that for which 
the government was willing to settle, reflecting considerations 
such as continuing noncompliance and the extra burden placed 
on the government by protracted litigation. 

III. Applicability 

This penalty policy applies to Federal CWA civil judicial 
enforcement actions commenced after the effective date of this 
policy and to pending judicial enforcement cases in which the 
government has not transmitted to the defendant an ap~roved oral 
or written prop9sed penalty. The' policy applies to civil . 
penalties sought under CWA Section 309 for viola.tions including 
the following: violation~ of NPDES·permits by industrial and 
municipal facilities; discharges without an NPDES permit; 
violations of general and categorical pretreatment requirements 
and local limits; monitoring and reporting violations; viola
tions of Section 405 sludge use or disposal requirements; etc. 
The pol ic:Y also applies to violations of Section· 308 information 
requests and to violations of Section 309 administrative orders. 
This policy shall not be applied to CWA civil enforcement 
actions brought exclusively under §311 ( 0 hazardous substance 
spills") or for violations r~lated to requirements in S404 
(disposal of "dredged or f:ill •~ mater ia·l)'. The CWA and· imple
menting regulation~ provid~ uriiq~~ enfo~ce~ent procedures and 
penalty provisions for S311 a·nd §404 violations which are 
currently· being followed' in pursuing these types of cases. 



- 3 -

IV. Penalty Calculation Methodology 

The~initial calculation shall be an estimate of the 
statutory maximum penalty in order, for comparison purposes, 
to determine the potential maximum penalty liability of the 
defendant. The pena.lty which the government seeks in settle
ment may not exceed this statutory maximum amount • 

. The Regional off ice shall then calculate a civil penalty 
figure for settlement purposes based upon the following 
formula: "Civil Penalty = (Economic Benefit Component) + (Gravity 
Component) +/- (Adjustments).• 

The civil-penalty.settlement calculation irivolves the 
following four consecutive steps: (1) calculate the •Economic 
Benefit" of noncompliance: (2) calculate the monthly and total 
"Gravity Components"; (3) calculate the "Adjustment Factors": 
and (4) calculate the total penalty. 

tl) Ecbnomic Benefit. Consistent with the Agency-wide 
"Policy and Framework", every reasonable effort shall be made 
to calculate and recover the economic benefit of noncompliance. 

·Note that the e.~onomic benefit ·should be calculated from the . 
start of noncompliance up to the point when the facility was or 
will be in compliance. In a limited number of cases, based 
upon a defendant's inability to pay or "litigation practicalities", 
application of the "adjustment factors" may justify recovery of 
less than the calculated economic benefit. The economic benefit 
component shall be calculated by using the EPA computer program 
-- "BEN." This program produces an estimate of the economic 
benefit of delayed compliance, which is calculated to be the 
sum of the net-present value of: delayed capital investment, 
one~time, non-depreciable expenditures, and avoided operating 
and maintenance expenses. (See "BEN Users Manual," .OPPE/OECM, 
January 1985.) ~- · 

(2) Gravity Component. The gravity calculation methodology 
is based upon a logical scheme and criteria which relate the 
gravity of the violations to the Clean Water Act and its regula
tory scheme. Every reasonable effort should be made to calculate 
and recover a •gravity component" in addition to the economic 
benefit component. As the penalty Policy states: 

The removal of the economic benefit of 
noncompliance only places the violator in 
the same position as he would have been 
if compliance had been achieved on time. 
Both deterrence and fundamental fairness 
require that the penalty include an 
additional amount to ensure that the 
violator is economically worse of£ than 
if [he] had obeyed the law. [Policy, at 3] 
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. The following four gravity weighting factors should be 
considered for each month during which there was one or more 
violations and assigned values according to the attached "CWA 
Penalty Policy Calculation Methodology": 

"A" -- "Significance of Violation." This factor is to 
reflect the degree of the exceedance of the most· significant 
effluent limitation violation each month, and is weighted more 
heavily for exceedances of toxic effluent limitations. The 
attached outline contains a table indicating the range of 
"significance of violation• factor values for exceedances of 
effluent limitations (%over permit effluent limitation). 
Note that all exceedances, and all other violations of permit 
conditions in a given month, should be accounted for under 
gravity weighting factor "C" - "Number of Violations.• 

•a• -- "Health and Environmental Harm.• A value between 
1 and a value that results in the statutory maximum· penalty may 
be applied to each month in which one or more violations present 
actual or potential harm to human health or to the environment. 

"C" -- "Number of Violations." This .f.actor allows . 
coi'u;tderation of the total number of violations each month, 
including all violations of permit effluent limitations, 
moniforing and reporting requirements, and standard and special 
conditions. It is important to account for each violation in 
assessing the significance of a defendant's violations, and 
this factor allows for flexibility in assessing penalties for 
multiple violations. Violation of a monthly average effluent 
limitation should be counted as 30 violations, a weekly average 
effluent limitation violation should be counted as 7 violations, 
violations of different parameters at the same outfall are to 
be counted separately, and violations at different outfalls are 
to be counted separately. The attached outline contains a 
range of weighting factor values between 0 and 5 to account for 
the total number of vi~lations. In addition, this "number of 
violations" factor may be weighted more heavily to account for 
serious or significant violations other than the most signif i
cant effluent limit violation which was accounted for under 
factor "A.• 

•o• -- "Duration of Noricompliance." This factor allows 
consideration of continuing, long-term violations of an effluent 
limitation or other permit con.dition, and for extended periods 
of discharge without a permit. The attached outline contains 
a.range of values between 0 and 5 for the "Duration of Noncom
pliance" factor which should.be applied to each month of 
continuing violation of the same requirement. Generally, "long
term" violations are those which continue for three or more 
consecutive months. 
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The gravity component should be calculated from the date 
on which the violations at issue began up to the date when the 
violations ceased or the date of anticipated filing of the 
enforcement action. The monthly gravity component is the sum 
of the gravity weighting factors, plus one, multiplied by 
$1,000. The total gravity component is the sum-of all monthly 
gravity components. 

(3) Adjustment Factors. After the economic benefit 
component is added to the sum of all the " monthly gravity 
components,• this total may be modified by the application of 
"adjustment factors." The consideration of "history of recalci
trance" may only result in an increased penalty. In addition, 
in some .cases and when justified in writing, the following two 
factors may be applied for a penalty reduction: abilit~ to pay 
and litigation considerations. 

(A) History of recalcitrance (to increase penalty). 
The "recalcLtrance" factor will allow for higher penalties for 
bad faith, unjustified delay in preventing, correcting or 
mitigating violations, violations ·of prior administrative orders 
or consent decr~es~ failure to provide timely and full informa~ 
tion, etc. This factor: sh·ould also be used to account for the 
relationship of the violations to the regulatory scheme, i.ea 
the significance of the recalcitrance. For example, higher 
values for this factor may be used to account for municipal 
violations which continue beyond July 1, 1988. This factor·is 
to be applied one time, by multiplying a percentage (0 to 150%) 
times the sum of the "total gravity component" plus the economic 
benefit calculation and then adding this figure to the benefit 
and gravity total. The resulting figure is the "preliminary 
total," which shall not exceed the statutory maximum. The 
application of the recalcitranc~ factor to the total figure 
allows for a more logical relationship between recalcitrance 
and the actual significance of the violations. The recalci
trance factor may also be increased during negotiations if 
defendant continues to be recalcitrant with the remedy or with 
settlement efforts • 

... . (B) Ability to pay (to decrease penalty). The 
Regional-office should evaluate the ability of the defendant to 
pay the proposed civil penalty and to pay for the proposed 
injunctive ~elief. The government should carefully analyze 
this factor where it appears that the defendant can convincingly 
demonstrate an inability to pay a given penalty. The defendant 
has the principal burden of ~stablishing a claim of inability 
to pay. The government typically should seek to settle for as 
high an amount which the government believes defendant can 
afford without seriously jeopardizing defendant.!s ability to . 
continue operations and still achieve compliance, unless the 
defendant's behavior has been exce~tionally culpable, recalci-
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trant, or threatening to human health or the environment. The 
government should carefully assess the accuracy of the actual 
or anticipated ~laim~ Evaluation by an outside expert consultant 
may be necessary to rebut the inability to pay claim. If 
securing an outside expert is impractical or impossible, the 
Region shall make .its best estimate of ability to pay. 

. ' . 

Many factors often have a significant impact on ability to 
pay and may justify a reduction of a penalty. For example, the 
Region may consider high user fees, high percentage of local 
funds spent on a POTW, low bond rating, low per capita income, 
low total of population served by the POTW, bankruptcy, etc., 
in evaluating-an "inability to pay• claim. 

(C) Litigation considerations (to decrease penalty). 
The government should evaluate every penalty with a view toward 
the potential· for protracted litigation and attempt to ascertain 
·the maximum civil penalty the court is likely to award if the · 
case proceeds to tri~l. The Region should take into account 
the inherent strength of the case, considering for example, the 
probability of proving questionable violations, the probability 
of acceptance of an untested. legal construction, the __ potential 
·effectiveness 6f :the gcivernm~nt's witnesses, and the potential 
strength of the defendant's equitable defenses. (Also see 
GM-22, pp. 12 - 13: discussion of "compelling public concerns".) 

Examples of equitable considerations which may lead to 
adjustment of the penalty amount include the following: whether 
the defendant reasonably, conclusively, and detrimentally 
relied on EPA's or state or local agency's representations or 
actions: whether the defendant has requested modification of 
its final effluent limits (related to, for example, pending 
§30l(h) decisions, pending industrial variance decisions, or. 
new wasteload allocations): whether the defendant's violations 
are clearly attributable to accepting new discharges from nearby, 
noncomplying jurisdictions; and whether the defendant's compliance 
has been delayed in an unusual or unreasonable manner by other 
Federal requirements through no fault of the defendant. 

These equitable considerations will justify mitigation only 
to the extent that they directly caused or contributed to the 
defendant's violations. The government may reduce the amount 
of the civil penalty it will accept at settlement to reflect 
these considerations where the facts demonstrate a substantial 
likelihood that the government will not achieve a higher penalty 
at trial. 

V. Mitigation Projects 

In the past, in a few cases the Agency has accepted consent 
decree provisions which allow the reduction of a civil penalty 
assessment in recognition of the defendant's undertaking an 
environmentally beneficial "mitigation project." 
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The following criteria are provided to guide the use of 
mitigation projects in settlements. 

(1) The activity must be initiated in addition to all 
regulatory compliance o~liga~~ons. 

T~~-p~oje~t.m~y n~~ be an a9tivity which is otherwise 
required by law. The project may not be a substitute for full 
compliance -- it must be designed to provide an environmental 
benefit beyond the benefits of full compliance. 

(2) The activity is most likely to be an acceptable 
basis for mitigating penalties if it closely addresses the 
environmental effects of the defendant's violation. 

Preferably, the project will address the risk or harm 
caused by the violations at issue. In general, qualifying 
activities must provide a discernible response to the percep
tible risk or harm caused by defendant's violations which are 
the focus of the government's enforcement action. 

(3) The defendant's cost.of undertaking .the activity,. 
taking irito acicount the tax benefits that a6crue, ~ust be 
commensurate with the degree of mitigation. 

In order to attain the deterrent objectives of the civil 
penalty policy, the amount of the. penalty mitigation must 
reflect the actual cost to the defendant. With consideration 
of tax benefits, the actual cost of the project may exceed 
the value of the mitigation. 

(4) The activity must demonstrate a good-faith commitment 
to statutory compliance. 

One test of good faith is the degree to which the defendant 
takes the initiative to identify and commence specific, potential 
mitigation projects. In addition, the project must be primarily 
designed to benefit the environment rather than to benefit the 
defendant. 

(S) Mitigation based on the defendant's activity must not 
detract significantly from the general,deterrent effect of the 
settlement as a whole. 

The government should continue to consider mitigation 
projects as the exception rather than the rule. Efforts should 
be made to eliminate any potential perception by the regulated 
community that the government lacks the resolve to impose 
significant penalties for substantial violations. The government 
should seek penalties in conjunction with mitigation activities 
which deter both the specific defendant and also the entire 
regulated community. Accordingly, every settlement should 
include a substantial monetary penalty component. 
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(6) Judicially-enforceable consent decrees must meet the 
statutom, and public interest criteria for consent decrees and 
cannot ttantain provisions which would be beyond the power of 
the court to order. 

A proposed consent decree should not include provisions 
which would be beyond the power of the court to order under 
the particular statute which had been violated. Additional 
guidance on the appropriate scope of relief might be found in 
the s~atute, the legislative history or the implementing 
regulations. 

The Agency should exercise case-by-case judgment in deciding 
whether to accept a mitigation project based upon the above 
criteria and, in addition, based upon ~onsideration of the 
difficulty of monitoring the implementation of the proposed 
project in light of the anticipated benefits of the project. 

~ : 

VI. Intent of Policy: and Information Requests for 
Penalty Calculations 

The policies. and pro~edures. set out in. this document are . 
intended solelf ·fo~ the guidance of government personnel. Th~y 
are not intended, and cannot be relied upon, to create any rights, 
substantive or procedural, enforceable by any party in litigation 
with the United States. The Agency reserves the right to act 
at variance with these policies and procedures and to change 
them at any time without public notice. When the Regions 
d~viate from this policy they shall include in the litigation 
report a brief description of the nature of and justification 
for the deviation. In addition, any penalty calculations under 
this policy made in anticipation of litigation are likely~o be 
exempt from disclosure under the Freedom of Information Act. 
As a matter of public interest, the Agency may release this 
information in some cases. · 
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Clean Water Act Penalty Policy: Calculation Methodology 

SETTLEMENT PENAl.t'Yl.,2 = (ECONOMIC BENEFIT) + (GRAVITY' COMPONENT) 
! (ADJUSTMENTS) 

Step 1: Calculate the Statutory Maximum Perialty 

Step 2: Calculate the Economic Benefit Using •sEN"3,4 

Step 3: Calculate the Total Gravity Components 

- Monthly Gravity Component = ($1,000) x (l+A+B+C+D) 

- Total = Sum of Monthly Gravity Components 

GRAVITY CRITERIA ADDITIVE FACTORS 

A. Signif icanoe of Violation6 

' Exceedence % Exceedence % Exceedence 
Monthly Avg. 7-Day Avg. "Daily Max.· 

0 - 20 0 - 30 0 -
21 - 40 31 - 60 Sl -
41 - 100 61 - lSO 101 -

101 - 300 151 - 450 20L -
301 - > 4Sl - > 601 -

B. Health and Environmental Harm7 

( i) 
(ii) 

Impact on Human Health; or 
Impact on Aquatic Environment 

C. Number of Violations8 

D. Duration of Noncompliance9 

Step 4: Include Adjustment Factors 

so 
100 
200 
600 
> 

A. Hist.oiy o·f RecalcitrancelO (Addition) 

Toxic. 

0 - 3 
1 - 4 
3 - 7 

€=~ 

Conventional/ 
Non-Toxic 

0 - 2 
1 - 3 
2 - s 
3 - 6 
5 - 15 

10 - Stat. Max 
l - 10 

0 - s 

0 - s 

- Penalty may be increased by up to 150 percent based upon the past 
and present recalcitrance of the defendant. 

B. Ability to Pay (Subtraction) 

- Penalty may be adjusted downward to represent the defendant's 
ability to pay. 

C. Litigation Considerations (Subtraction)ll 

- Penalty may be adjusted downward to reflect the maximum amount 
which the court might assess if the case proceeds to trial. 
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WATER::(;:eIV•It. -PENALTY POLICY. CALCULATION METHODOLOGY: FOOTNOTES 

1. In general, the Settlement Penalty amount shall be at least the 
Economic Be'nef it of ·Non.compl i.ance plus a grav_i ty component. 

2. The maximum Settlement Penalty shall not exceed the amount 
provided by Section 309(d), $10,000 per day of such violation. 

3. Calculate all economic benefits using BEN. There is no minimum 
amount triggering the use of BEN. · 

4. Economic benefit is to be calculated as the estimated savings 
accrued to the facility; i.e.j it is to be based upon the total 
amount which should have been spent by the facility.· (All 
capital and expense costs, direct and indirect, are to be 
considered.) · · 

5. The Total Gravity Component equals the sum of each Monthly _ 
Gravity Component for a month in which a violation has occurred. 

6. The Significance ~f Violation is assigned a factor based ori 
.the p•rcent by which the ~ollutartt exc~eds the monthly or 
7-day average or daily maximum permit limitation and whether 
the pollutant is classified as toxic; non-toxic or conventi-onal. 

7. Where evidence of actual or potential harm to human health 
exists, a factor from "10" _to a value which results in the 
statutory maximum penalty should be assessed. Wher~ the 
identified impact relates only to the aquatic environment, a 
factor from "l" to "10" should be used. 

8. The Region has the flexibility to assign a high penalty factor 
where an excessive number of violations occur in any month 
(effluent limit, reporting, schedule, unauthorized aischarge, 
bypass, etc.). 

9. The Duration of Noncompliance factor allows the Region to 
increase the monthly gravity component for continuing, long
term vi0lations of- the same parameter(s) or requirement(s). 
Generally, a "long-term" violation is one which continues for 
three or· more consecutive months. · · 

10. A factor ranging from "O" (good compliance record, cooperation 
in remedying the violation) to 150 percent of the total of the 
Economic Benefit and Gravity Component may be added based upon 
the history 0f recalcitrance exhibited by the violator. 

11. In addition, the penalty •hould:be teduced by any amount which 
defendant paid as a penalty to a State or_local agency on the 
same violations. ·· 



CWA Penalty Summary Worksheet 

( l) No. of Violations 
x $10,000 = stat. max. 

(2) Economic Benefit ("BEN") 
(period covered/ 
months) ·-

( 3) Total of Monthly Gravity 
Components 

( 4) Benefit + Gravity TOTAL 

( 5 ) Recalcitrance Factor 
(0-150%) ·X Total (Line 4) 

( 6 ) Preliminary TOTAL 

ADJUSTMENTS 

( 7 ) Litigation Considerations 
(Amount of reduction) 

( 8 ) Ability to Pay 
(Amount of reduction) 

( 9 ) SETTLEMENT PENALTY TOTAL 

Name and Location 
of Facility 

Date of Calculation 

= 
= $ 

$ 

$ 

$ 

' = $ 

(Line 4 + Line 5) $ 

$ 

$ 

$ 



IV.C~ll. 

"Letter of the Administrator.to.James Borberg, President of the Association 
of ·Metropolitan Sewerage Agencies", (concerning penalties against 
municipalities), dated October 21, 1986. -





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON:·o.c. 20•60 

OCT 211986 

Mr. James R •. Borberg, Pre•ident 
A••ociation of Metropolitan Sewerage Agenci•• 
Suite 1002 
1015 18th Street, N. w. 
Wa•hington, D.C. 20036 

Dear Mr. Borber91 

THI ADMINllT"ATO,_ 

Thank you for your letter of September 22, 1986, which 
reiterates •ome of the i•sues that you and other member• of _ 
the Board of the Association of Metropolitan Sew~rage Agencie• 
(AMSA) raised during our meeting on September 10, 1986. We 
at the Environmental Protection Agency (EPA) thought the 
••••ion wa• a productive exchange of idea•, and we certainly 
appreciate your endor•ement of our proposal on •tormwater and 
your willingne•• to communicate that eupport to Congress. I 
al•o welcome thi• opportunity to continue our dialogue. 

The fir•t iaaue you raiae involves EPA'• pract.ice of 
assessing penalties for a municipality'• pa•t and future 
violations in conjunction with Federal judicial actiona under 
the National Municipal Policy (NHP). You are correct that the 
NHP does not •xplicitly require ua to aeek penalties. However, 
the NMP--although it is-a clear atatement of Agency policy--
i• not intended to atand alone. All Agency policy document•, 
including the NMP, aerve as a •ma•ter plan,• and are buttressed 
by other policy and guidance: collectively, they direct our 
day-to-day activitie• to reach our goala. The NMP atates our 
position with respect to the relationship between the Clean 
~ater Act (CWA) proviaion• for Federal funding and for munici-

. pal compliance, and provide• a general framework for accom
plishing the Agency'• goal of achieving as much compliance as 
possible by July 1, 1988. 

. 
Since your concern relates to what AMSA perceive• aa an 

•inconsistency• between penaltie• and the &MP, I will mention 
the three main foundation document• that we uae in conjunction 
with the Policy atatement to guide the lfMP enforcement effort. 

· Firat, we rely on the NMP Guidance (March 1984), which aeta 
out our detailed action plan, including• 1) the uae of judicial 
enforcement action• to ••tabliah achedulea that eztend beyond 
the July 1, 1988, deadline in the NMPr and 2) the uae of 
appropriate civil penaltiea. 
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Th• ••con4 document that undergird• our municipal compliance 
program-!• the Agency'• Uniform Civil Penalty Policy (Pebruary · 
1984), which auperaeded an earlier veraion (July 1980). Thia 
Policy i• a •tatement of the Agency'• po•ition on the u•• of 
penaltiea. It aeta out guideline• covering, among other 
t.hinga, the application of our atatutory authority to •••e•• 
penalties under 1309 of the CWA. It alao affirru our obligation 
to exercise that authority to enaure a conaiatent, common 
effort to deter violation• of the law• of the United State• 
and to promote equity and voluntary compliance among all 
parta of the regulated public. · 

Moat recently, we have iaaued a third policy documents the 
Clean Water Act Penalty Policy (February 1986), which provides 
a detailed methodology on how to determine the apPropriate 
amount of each penalty. It i• important to note, however, 
that the CWA Penalty Policy in no way alter• the Agency'• 
policy on whether to aeek penaltiea from municipalitiea, aa 
originally enunciated back in 1980: both 1309 of the CWA and 
EPA•• CWA Penalty Policy airiaply do not diat_inguiah between 
induatrial and municipal violatora. Rather, the 1986 CWA 
Penalty Policy provide• technical guidance on how to beat carry 
out the Agency'• policy in an even-handed manner. 

If you look at the lav and at theae ezpreaaiona of Agency 
policy and guidance, I am confident you will aee that our 
enforcement policies are faithful to both the CWA and the 
spirit of the NMP. For nearly three yeara, we have made an 
honest effort to work with State• and with affected municipali
ties to establish reasonable achedule• for compliance in admin
istrative orders or NPDES permita--without penalties. Where 
the municipality ia not willing to work with ua to negotiate a 
reasondbly exp.editioua achedule or where the echedule extends 
beyond July l~- 1988, we_are aeeking Court-aanctioned achedules 
and penalties consistent with the law and Agency policy. Thus 
far, the Court• have coneiatently upheld our interpretation• 
of the law in thie area, which indicates that we are complying 
with the intent of Congr••• aa it appear• in the CWA. 

_ Perhapa aome number• would be helpful to put things into 
·perspective. By the end of rt 1986, we had returned about 
260 major facilitiea to compliance (generally aa a reault of 
schedules eatabliahed in administrative order• (AOa)). We 
had also placed about 1000 other major facilitiea on enforce
able achedule• establiehed in adndnietrative order• (700) and 
in BPDES permit• (300). Nationwide, aince the iaauance of 
the NMP, EPA haa established about 40 achedulea in Court 
Orders, and ha• filed another 30 caaea: aome achedulea are 
established in State Court Order• •• well. 
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After nearly three yeara of work and negotiation, however, 
we ati11 have about 100 major municipalitiea that have not · 
agreed to an enforceable achedule for achieving corapliance, 
including aome pending final f30l(h) dec1aiona. Every day that 
pa1aea reduce• the likelihood that the•• municipalltiea can 
meet the atatutory deadline, which increaeea the proepe~t• that 
we will have to eatabliah th•ir achedulee in Court Ordera 
including penaltiea for violation• of the Act. Overall, how
ever, Court Order• that aaaeaa penaltiea have conatituted only 
a amall part of our total effort, and penalty amount• are a very 
amall percent of total conatruction coata (rarely in eseeaa of 
one percent and often below that figure). 

The aecond i1aue you raiae.~n behalf of AMSA ia the 
relationahip between the Conatruction Grant• program and the 
NMP. A• ve have aaid conaiatently, we aee no conflict between 
the Construction Grant• program and the lllUnicipal compliance 
effort under the &MP. Both are intended to achieve the •ame 
goals 111\lnicipal compliance with the requirement• of the CWA. 
Moreover, we have provided clear guidance to the Regions and . 
State• that, where a municipality ia ready and willing to 
initiate conatruction before ita name comes up on the priority 
liat for a grant award, thia doe• not neceeaarily preclude that 
municipality'• grant eligibility for th• remainder of the pro
ject. Thia i• intended to provide an incentive for communitiea 
to atart conatruction as aoon aa poaaible ao they can retain 
their grant eligibility and avoid Court Order• and aaaociated 
penalti••· ---

In auramary, we have worked cooperatively with affected 
municipalities for the nearly three yeara aince iasuance of 
the NMP, and we will continue to do ao. · However, EPA has an 
obligation tQ.:Congre•• and to the public to carry out and 
enforce the law that protect• the nation'• watera, and we fully 
intend to do eo through all the mechaniama the Act providea. 

Moving to your final iaaue of EPA'• reaponae to the Third 
Circuit Court'• deciaion on removal credita, I want to let you 
know that an appeal to the Supreme court ia atill under con-

. tideration. Juat recently, at EPA'• request, the Department 
of Juatice aaked the Supreme Court for an ezteneion of time 
to allow ua to further conaider the merit• of an appeal. I 
know thia ia an important ia•ue to AMSA member• an4 to other 



- 4 -

JDUnicipaliti•• that a4miniater local protreatnlent programa, 
an4 1 aaau.r• you that th• Agency will continue to work with 
your reJDOval cre41ta aubcommittee 10 that AMSA'• vi.we will 
be incorporate4 into our 4eciaion-making. 

Again, 1 value4 our recent 4iacuaaiona an4 appreciat~ 
hearing th• view• of your organization. 



IV.C.12. 

"Guidance on Calculating after Tax Het Present Value of Alternative 
Payments"·, dated October 28, 1986. See also GM-51. 
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MEMORANDUM 

SUBJECT: Guidance on Calculating After Tax Net Present Value 
of Alternative Payments 

FROM: 

TO: 

PURPOSE 

Thomas L. Adams, Jr. \ \ ~ 
Assistant Administrator for ~~ .... '1.-~

Enforcement and Compliance Monitoring 

Assistant Administrators 
Regional Administrators 

This guidance provides a methodology for calculating the 
after tax net present value of an environmentally beneficial 
project proposed by a violator to mitigate a portion of a civil 
penalty. We developed this guidance in reponse to requests from 
both the Regions and Headquarters on how to evaluate a project's 
real cost to a violator. The Associate Enforcement Counsels, 
Regional Enforcement Contacts, Regional Counsels, and the Chief 
of the Environmental Enforcement Section at Department of Justice 
have reviewed this guidance. In addition, the Tax Litigation 
Division of the Internal Revenue Service and the Corporate 
Finance Division of the Securities and Exchange Commission 
reviewed pertinent language in this document. We hope it will 
be useful. The policy on alternative payments is set forth in 
the February 16, 1984, uniform civil penalty policy. 

BACKGROUND 

The 1984 civil penalty policy provides flexibility for EPA 
to accept, under spec·ified conditions, a violator's investment in 
environmentally beneficial projects to mitigate part of a civil 
penalty. The policy allows the use of these alternative payments 
as an incentive for settlement. The policy does not contemplate 
a dollar-for-dollar reduction in the civil penalty equal to the 
cost of an acceptable alternative payment project. Furthermore, 
EPA will not accept more than the after tax net present value 
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of an alternative payment project. The Agency also can choose 
to accept less than that amount. 1/ 

EPA must carefully balance the benefits of fostering settle
ments by approving alternative payment projects against the benefits 
of achieving the broadest deterrent impact from enforcement actions. 
Allowing these projects to mitigate part of a penalty may reduce 
the deterrent effect of an action on the regulated community. 

A civil penalty is not tax deductible under 26 u.s.c. 
§162(f}: therefore, the full amount of the penalty is a 
liability to a violator.2/ Conversely, if a violator invests 
in an alternative payment project, that investment may be tax 
deductible. EPA must use the after tax value of a proposed 
investment when determining whether and by how much to mitigate 
a civil penalty.3 · 

In addition to considering the tax •ffects of an alterna
tive payment project, EPA must evaluate the cost of the project 
in terms of its present value. An alternative payment project 
usually requires expenditures over time.4/ Therefore, the Agency 
also must reduce the after-tax value of the cash flows invested 
in an alternative payment project to its net present value at 

1/ Proposed alternative payment projects may not be used to 
mitigate the entire amount of a civil penalty. The Agency 
plans to issue further policy clarifying the use of alter
native payments in settlement negotiations. 

~/ A written agreement specifiying the tax implications of the 
civil penalty is essential. The agreement should be a legally 
binding contract. The agreement should state that the civil 
penalty is punitive and deterrent in purpose and is a non
deductible expense. 

3/ In addition to tax benefits, a firm also can generate 
positive, image-enhancing publicity from the project developed 
for the alternative payment: however, the penalty policy requires 
that any publicity a violator generates about the project must 
include a statement that the project is undertaken in settlement 
of an enforcement action by EPA or an authorized state. 

4/ A dollar today is worth more than a dollar a year from now 
for two reasons: 1) if a dollar today is held in a no-interest 
checking account, inflation erodes the value of that dollar over 
the year: and 2} if a dollar today is invested at a rate higher 
than the rate of inflation, that dollar increases in value by 
the amount of earnings in excess of the inflation rate. 
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The BEN computer model can calculate the atter tax net 
present value of a violator's proposed alternative payment. 
Appendix A of the BEN User's Manual provides the procedure tor 
calculating after tax net present value of capital investment, 
operation and_maintenance costs, and one-time costs. 

USING BEN TO CALCULATE THE AFTER TAX NET PRESENT VALUE OF 
ALTERNATIVE PAYMENTS 

To use BEN to calculate after tax net present value of an 
alternate payment project, respond to the BEN questions as 
follows: 

1. Enter the case name (variable l); 

2. For variables 2 through 4, enter the incremental 
costs for the alternative payment project of: 

a. Pollution control equipment; 

b. Operation and maintenance; 

c. One-time expenditure; 

3. Substitute the date of settlement of the enforcement 
action tor the first month of non-compliance 
(variable 5); 

4. Enter the compliance date or completion date of the 
alternative investment for variables 6 and 7; 

5. Select standard values for variables 8 through 13;~ 

6. Select output option 2. 

5/ Decreasing the tax· rate used· in BEN increases the amount of a 
civil penalty and also increases the atter-tax cost ot an 
alternative investment. Therefore, a violator has an incentive 
to provide a lower marginal tax rate tor an alternative payment 
project than the one used to calculate the civil penalty. 
Both the civil penalty calculation and the alternative payment 
calculation must use the same tax rate. The annual inflation 
rate and the discount rate should be the same as the rates used 
in the civil penalty calculation. 
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Calculation C in output option 2 expresses the after tax 
net present value or the alternative payment on the date of 
settlement, which is the date substituted for the first month 
or noncompliance (variable 5). This rigure is the maximum 
amount by which EPA may mitigate a civil penalty. Attachment 
A is an example ot a proposed alternative payment proJect with 
the BEN output showing the after tax net present value of the 
investment. 

If you have any questions about calculating the after tax 
net present value ot a proposed alternative payment, call Susan 
Cary Watkins of my staff (FTS 475-8786). 

Attachment 
• 

cc: Regional Counsels 
Associate Enforcement Counsels 
Compliance Off ice Directors 



ATTACHMENT A 

ALTERNATIVE PAYMENT EXAMPLE 

Suppose a violator offers to invest over the next 20 months 
$500,000 in pollution control equipment. The equipment will 
provide environmental benefits beyond those that result from 
meeting legal requirements for compliance. The after tax net 
present value in 1986 dollars of a $500,000 investment over a 
period of 20 months is $299,562. Therefore, the value of the 
alternative payment in this example is $299,562, although the 
violator must com~it to investing $500,000. Exhibit 1 shows 
how the BEN model displays the data. 

If EPA approves the alternative payment project in the 
example, the Agency may propose an adjusted penalty target figure 
that is as much as $299,562 less than the initial penalty target 
figu~e.l/ Other adjustment factors also may reduce the initial 
penalty-target figure. 

The effects of inflation and return on a dollar are smaller 
over shorter periods of time. Consequently, the difference 
between the after tax net present value of an alternative payment 
and the total amount of the alternative payment decreases as the 
time between the date of settlement and the date of the final 
alternative payment decreases. If the violator in the example 
could invest $500,000 in pollution control equipment in less 
than 2 months after settlement, the net present value of the 
investment would be $76,742 greater (See Exhibit 2). 

For using the BEN model to calculate the after tax net 
present value of the proposed alternative payment for this 
example the data required are: 

1 • Case Name: Alternative Payment Example 

2. Capital investment: 500000 1986 dollars 

3. One-time nondepreciable expenditure: 0 

4. Annual O&M expense: 7000 1985 dollars 

5. Month of settlement: 4, 1986 

6. Compliance date: 12, 1987 

7. Penalty payment date: 12, 1987 

1/ The Agency is never obligated to mitigate a civil penalty by 
the full amount of the after tax net present value of an alter
native payment project. For example, EPA might mitigate a civil 
penalty by only half of the after-tax net present value of the 
project. 
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DBUIT 1 

OU'trOT OPTI<lf 2 

ALTERNATIVE PAYl1ENT EJAMPLE . . . .. APRIL 16, 11~8~ 
. ..... _ .... : . ! .... ~ ... ·. -

: " . ~' 
A. PRESENT VALUE COST OF PURCHASING THE INITIAL 

POI I I IT I ON CONTROl EQ! I I PMENT QN I I ME . AND 

OPERATING IT THROUGHOUT ITS USEFUL LIFE ..... 
B. PRESENT VALUE COST OF ON-TIME PURCHAS~ AND 

DPERQTION DE INITIAi POLLUTION CQNTROL 
EQUIPMENT PLUS ALL FUTURE f\EF'LAC£MENfS $ 

--- ----- --- --

C. PRESENT VALUE COST OF DEL•YED PURCHASE AND 

PLUS ALL FUTURE REPLACEMENTS . . . 

!..>. ECONOM 1 C DENEF IT OF A 20 MUN I H ~.·~U·'" 
AS OF INITIAL DATE OF NONCOMPLIANCE •. -
<EQUALS B MINUS C> 

E. n H;: ;;-cr;i ;vn,;. · :. i ;.:U7 IT OF A 20 MONTH DELAY 
A2 C•f· 1 1 :~ : ·c:.: JAL TY F·AYMENT DATE, 20 MONTHS 
AFTER THE INITIAL QATE Of NONCOMPLIANCE 

299562 

SB62C 

$ 77252 
========= 

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <~<-(-<-<-< -
LISEQ THE EQLLQWING YABIABLES; 

USER 'd'PECIFlED VALUES· 

1. CASE NAME• ALTERNATIVE PAvtENT EXAMPLE 
2. INITIAL CAPITAL INyESTM£NT • f 
3. ONE-TI1'1E NONDEPRECIABLE.EXPEllmITURE • 
4. ANNUAL D•M EXPENSE• S 
~. FIRST MONTH OF NONCOMPLIANCE• 
6. COMPLIANCE DATE• 
7. PENAL TY PAYMENT DATE-.· .. : ~ ~-

. ' 
STANDARD VALUES . _. __ .., ____ ..., _____ _ 

. ~ -~~ 

500000 
$ 

7000 
4, 

12, 
. 12, 

1986 DOLLA5·s 
0 

1986·DOLLARS 
1986 
1987 
1987 

~. :; .. . : 

'• ...... 

8. USEFYL·tIEE Qf ·P(J..LUTION CONTROL EQUIPMENT• 
~- :: ~:· . 

15 YEARS 
9. 

10. 
11. 
12. 
13 • 

INVESTl'tENT TAX CREDJJ ... RATE. • ·• 
MAftSINA~ IHCQME TAI BATE-• • ANNUAL INFLATION RATE~ I - • :· " . ..i~:.; - : ' -
DISCOUNT BATE. - I ........ ,. '· - • • • • • 

Al'IOUNT.OF. LC*. INTEREST FINANCING • 

. . 11). 01) % 
50. 1)0 'l. 

6.00 I. 
1e.oo % 

0 
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BIBDIT 2 

OOUUT OPTICll 2 

ALTERNATIVE PAYMENT EXAMPLE 

A. PRESENT VALUE COST . OF PURGHAS i NBc tA£ :· INITIAL . · 
flOLLUTIOI' C:Ol4TP';OL ~mtlU1 111!14T er4 T!lll! AJ4e 
OPERATING IT THROUGHOUT ITS USEFUL LIFE . . -. ~ ~ . . . 

B. PRESENT VALUE COST OF ON~TIME PURCHASE AND 
OP' Ef\AT I 014 Ofl' I" IT I AL ,. aLttJT 1 eN eeN'fRBL 
EQUIPMENT PLUS ALL FUTURE REPLACEMENTS 

c. I ' 

PRESENT VALUE COST OF J>ELAYEI> PURCHASE AND 
-~ -

-.. • ._,'"I .lo'-"". -..i1 I .... ._~..., I A..,.,. ._...,,. I 1 ,_,,.~ '-'9~ .,-... I ,._,.---, 

PLUS ALL FUTURE REPLACEP1ENTS : """: 

D. EC9NOMIC BENEFIT OF A 1 MONTH DELAY 
AS OF INITIAL DATE OF NONCOMPLIANCE 
<EQUALS B MINUS C> 

E. TlfE EeeNettIC BENEFIT BF A 1 P10NTll BELA\' 
AS OF THE PENALTY PAYMENT DATE, 1 MONTHS 
itlFTE~ nte IrHTI"L e"TE BF t~et~eBt1PLIAt•eE 

..... :·_ .. 

303688 

379682 

• 376304 

$ ' 3378 

• 3425 
========= 

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<-

, "· 
USER SPECIFIED VA~UES 

1. CASE NAME• ALTERNATIVE PAYMENT EXAMPLE 
2. INITIAL eAP' ITAL IIO!!TI ll!NT = :t 
3. ONE-TIME NONDEPRECIABLE EXPENDITURE • · 
~. -..~Ntl--L e•n El PENSE= . • 
5. FIRST MONTH OF NONCOf1PLIANCE= . . . . . . 
b. C8t1PL I ANCE BA"fE= 
7. PENALTY PAYMENT· DATE~· 

STANDARD VALUES .. : ·i 

?!leeeee 
• 1eee 

11, 
ti, 
12, 

0 
1906 SOLLARS 
1987 
1907 
1987 

••• r ,. J .· ; : ... ; • t ; -.. -~ .• .; ~ ·, i. . .: . -

O. U9EFl:r.::: LIFE OF POLLUTIBN CONTROL EllYIFIBff 
9. INVESTMENT TAX CREDIT RATE • ·· · · · ~ 

ie. P1 ... R8IP4 ... L t'4eet1e fA)( RATE = 
11. ANNUAL INFLATION RATE• 
12. Bl9C8UNT RATE = • .. . ,. 
13. AP10UNT OF LOW INTEREST _FINANcIMf:' ~.:;; ,._.,. 

""'l .. ' II 

. . 
: ,., _.. ~ ~ :.~ E t:. '.. ,:· : :· .. 

• 

t!i YEARS 
10. 00 Y. 
!5e.eo ¥. 

6.00 % 
10.eo x 

0 



IV.C.13. 

"Guidance on determininq Violator's Ability to Pay a Civil Penalty", _dated 
December 16, 1986. See GM-56. 
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IV.C .. 14. 

"Addendum to the Clean Water Act Civil Penalty Policy for Administrative 
Penalties", distributed August, 1987. (This document is reproduced at 
III.B.9., this compendium). 

.. ~-- , . , 
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IV.C.15. 

"November 4, 1987 congressional Testimony on Proposed Amendments to the 
Clean Water Act", dated November 24, 1987. Includes DOJ and EPA Testimony 
on "Environmental Improvement Projects"_. 
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NOV 24 i9P.7 

~ove~ber ~, :;a1, Conqressional Tes:imo~v :n 
Proposed Amendmen:s to the Clean wa:er Act 

~'"' ... -as t .. -ia ... s T,.. \.. c= '-..>:J _ 
_..;. • ...,..,, • ftW. ••I. I t,,J ... • - - ........ -- - e?:s 
Assis~ant Ad:::ii.nistrator for Enforcement 

and Compliance Monitorinq · 

Reqional·~~forcement Contacts 
Regional Cou~sels 
Associate !nforcement Cdunsels , 
Directo·r, Off ice of Compliance Anal:·sis 

and Proqram Operations 
Director, Of!i.:e of Criminal Enforcement 

-~:· . - . 

Attached are copies of Aqency and Depart:::ient o: =~s~i:e 
testimony on er.viron~ental improvement projects as used i~ 
water enforce:nent case settlements. The testimony was qiver.' 
at a November 4 hearinq before th.e House Subcommi t~ee on 
Fisheries, Wildlife Conservation, and the !nviron=ent. 

3onathan z. cannon, Deputy Assistant Administrator :c= 
Enforcement and Compliance Monitorinq - Civil, testified !or 
'the Aqency. Raymond s. r.udwiszewski,, Associate Oeputy 
Attorney General, testified for OOJ. Other pa:-ties who 
test:if i.ed were the Mayor of !few Bedford, MA; a represer.ta':: ·:s 
from the California Enviror.:nental Trust: Patric:.< ?arentea:.i, 
Commissioner of the Vermont Oepar.tment of Natural Resou:ces· 
and former Reqional Cou:-:sel :or ~eqion I; and Donald Steve:.-, 
law professor and focer OOJ environr.iental enforcement. 
official. 
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Also attached.is a copy of proposed bill H.R. '3411 which 
addresses environmental improvement projects. I hope you 
find-this material helpful. 

Attachments 

cc: Susan L~pow, OGC 
3im Elder, OWEP . 
Dave Davis, OWP 
Tuder Oavies, OMEP 
Tai-Minq Cbanq, OCAPO 
CE:C!·t-Water' Attorneys 

" 



ST A?::!'!£ '.IC:' 0 F 
. JONATHAN Z; CANNON 

O!POTT .ASSISTANT ADMIYISTRATOR FOR CIVI~ ZYFORC£~EST 
OFPIC! OF ~SFORCEM!ST ANO CO~PL!ASCt ~OSitORING 

a.s. ESVIRONM!STAL PRbTECTiON AGE~CY 
SEFOR! THE 

s~sco~~ITTEE JS FISKERI?S, ~ILOLIP! CO~SERVATIOS AYO THE ESV[~OS~~s~ 
, OF THE . 

COMMITTEE ON MERCHANT MARIN! AND FISa!RIES 
~.S. ~OUSE OP REPRES!STATIV!S 

WASRISGTON, O.C. 

~.ovember 4, 1987 

Cood afternoon, ~r. Chairman and Members of the Subc~mmittee. 

!c Ls a pl~asura co appear before you co discuss.aspects of che 

Agency's water enforcement prog~am and R.R. 3411, nov before 

the Subcommittee. I am Jonathan z. Cannon, Deputy Assistant 

Ad~inistrator for Civil Enforcement in the Off i~e of '!nfor:e:e~c· 

and.Compliance Monitoring (OECM) at the !nvironmental Protection· 

Agency. Seated beside me is Clenn L. Unterberger, Associate 

E:iforc:emenc Counsel for Vater. Among ocher c.hings1 my office 

is responsible for approving settle=ents on behalf of EPA !or 

ci7il enforcement easel to ensure they support national enfor:e-

~ent goals and policy bef~re transmi:ting them to the Jepart~ent 

~: Justice (DOJ) for final approval and lodging 1~ court. ~Y 

office vorka cloael"y with the Oepart1unt of Justice. and !PA's 

Reg1on&r offices· co encourage prompt case filings by OOJ ~nd t=> 

ensure proper ~esolu~ion of eases. 

·~ore spe~if 1cally, my responsibilities under the Clean 

~a:er Act include national ~anace~enc of ~PA'~ Lecal enforceme~t 



~rogram iapl•~•~ting Section 309(d) and Section 309(g). :hose 

secc1oa1 auchorize che Agency to briog judicial or ad~iniscrati~e 

enforcement actions 1eeking civil penalties against ovners •nd 

~?era.tors of facilities, both municipal and iAdustrial, that 

violat~ the·Clean W~ter Acc. ~Y offi~e al10 provides legal 

~=f~r::~ment ~Qunsel t~ £PA progr~m officials charged with 

ad~i~!stering the ~ari~e ~rotec:!on, Research and Sanctuaries 

A:t Oi.P!lSA). including Section l05(a.) of cha~ Act, which aucho-

:izes the Agency co assess civil penalties administratively 

for violations of :hat statute. t vill focu1 o~ the Cle~n 

~acer Act today, but the ~a=e general pr1nc1pl•• also ·apply co 

::te ~PRSA. 

~~A's· ~resen~ Policies on "Environmental Imorovement P~ojectsH 

As background for conside~ing R.t. 34ll, t vant co reviev 

:~e ~gency's current policies fo~ approvi:ig environmental 

~ic!gation projects as pare.of secclemeac.agreemencs in judicial 

':>r ad:linistrative .enforcement acti,ons. '.'!any of the Agency's 

eofor::e:aent actio:is are settled vitho•1t lit·igat1on or full · 

ad~i:tistrative penalty proceedings. The Agency developed :~o 

:ivtl penalcy aectleaenc policies co assist in treac1ng the 

~~gula~ed coaaunity fairly and con1iscencly during settlement .... . 
~egotiations and to ensure that settlements achieve a ~roper 

_.!e:e:-renc !.:?act on· potential vtolacors. The tint!orc Civil 

?e~ali:7 Policy (issued ~ebruary 16, 1984). applies_ to all of 
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c!i.e e::ivtro11•eutal scacuces che Age:i~:' e:iforces. This j)ol1.~ 7 

j)rovides a fraaevork· for develop~~i pol16y and ~uldance ~?r 

set:le~ent negotiaciocs. The Clean ~ater Ac:. Penalcr ?~liey 

(issued February ll, 1986) a??lies sj)ecifically co setcle~encs 

of Clea:\ ~ater Act enforce=enc aecions~ The t~o poli~i~s war! 

devel~ped 1~ consultacion ~1th che Depar::ent of Ju~tice, ~h1~~ 

strongly supports chem. 

!oth policies contain j)rovlsions !or considering ~environ

~encal improvement projects· as pa~t of a setclemeat agreement. 

The Uniform Civil ·?enalty ?olicy calls these projects "alter::iative 

payment projects,· vhfle the Water Penalty Policy calla the1e 

projects "mitigation profects." !oth p~l1cies contain S?ecific 

criteria that the Agency applies co a defendant or respon~acc's 

proposed environmental project ta deter~lne ~hether ca acce~t 

the project as part of the settlement agreement. I vill focus 

on the criteria in the Clean Water Act Penalty Policy chat ~e 

use ~o evaluate ?roposed mitigation projeccs·during setclemenc 

~egot1ations. There are six criteria. Co=parable criteria 

apply co settle?1ent1 of EPA's admi:\istrativ·e penalty ace.ions 

under the MP.SA pursuant co our :~l!or~ Civil Penal:y Pol1~y. 

First, aitigatlon projects ~use not s1gnif icancly reduce 

the· de.ierrenc effect of a settleme~t. Therefore, che Agency 

~olicy establishes an expectation ~f a substantial ·~P front 

. cash pen•lcy ~o che U.S. Treasury as .~a~: of any secclemenc, 

which ~ight also include a m1tl~a~1on ~rojecc. t ~anuot 
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emphaaiz• coo at.rongly that any 111t.1gad.on project· 11 onl~ .lr.e 

etesent of a ••ttlement chat should include a requirem~nc 'for a 

cash penalty payment by a violator. 

Second, the project muse provide an ~nviron~en~al bene!1: 

ln addit'ion ·co the benefit• of f;.ill_ compliance with the l.aw •. 

~~r example. a proposal co upgrade~ wastewater creatmen: ~lant 

would ~oc ~e acceptable as a mitigation project if the upgrade 

~ere required to meet perait limitations. 
. . 

Third, the ~rojecc should corre~c or reverse the ~nv1ron-

:ental har= caused ~y the violaci~n. For example, a proposed 

~roject co in1:all equipment chat would result in a discharge 

o! pollutants s!gni!!cancly below the permit requirements acd 

e~us reduce the .Pollutant'load in the receiving waters migh: 

:,~ allowed 1! :he effect of the· project .also included a ne: 

i~pr~vement in the quality of the receiving waters which were 

a!!ecced by t~e violations. 

F~urth, the Agency's evaluation of the effec: the cost 

~! a mitigation project will have on an acce~cable penalty 

settlei:ient acaount must cake into account ,the tax conseque~ces 

':If th.e. project th-at can reduce the deterrent ef feet of :~e 

en!orce11e11c act10l1"9" For exa=lple, an inves::zae!lt in pollution 

c:oncroi'"equipaent .Provides cax deductions for de!'reci·ation .and 

operation and ~•1ntenan~e (06M) coses. On ~c<asion. violators 
. /, 

seek :ax deductions for ?iY~ents to enviro~~~ntal trust fun~s. 

?ar: of the deterrent effect of a civil penalty is, that it ls 
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ot~er pu):)lic: relations benefits. Pollu'ters have also dis::;:a:ie: a 

r.atural eaqerness to avail themselves of the.potentially 

si;:-:if icant· tax deductions poss'ibly associated wi tl':. credi ~ 

projects. ·~hen violators take deductions ·for'. these •projec':s•, 

they essentially force the United States' taxpayer t~ su=sic!i~e 

their .unlawful pollution. Finally, an unrestrained statut:r1· 

endorser.:ent of environmental projects as substitutes for 

penal t;~es :ay encouraqe the co_urts sua s;or:t.e to or:ier . 

undesirable credit projects, even where the .expert technical 

a;ency, the Environ~ental Protection Aqency, has rejected such 

'projeets as an·appropriate component. of a se~tle~ent aqree~e~t. 

For these reasons, the extensive use Of ·cred.it projec-:s 

may have t?\e damaqinq effect of undercuttinq the civil· 

enforce~ent proqram, rather than supporting it. In liqht of 

t~ese adve::-se effects, any mitiqation of st_atutory penalties 

throu9h credit projects must be carefully structured to prese~e 

and enhance the operation of an effective judicial enforce~e:-:~ 

proqram and support the four basic goals discussed above. 

The February ll, 1986, Clean Water Act civil pena_l~y 
, 

policy, issued by the Environmental Protection Agency (£PA) a!~a~ 

extensive review and coordination with the Department of .:rust.i::e, 

carefully delineates criteria to be used in considerinq 

•environmental improvement projects• as part of a settle~ent 

agreement. This policy is working. To date! accordin9 to 

information.provided by the EPA, approximately 15% of our 

judicially•approved CWA settlements with publicly-owned trea-::::e.!:': 

.. - ~ .; . . ' .~ 
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works ccntai~ some kind of environmental improvement project. 

Any settlement which includes a miti;ation project must have a . . . 

subst•ntial upfro~t monetary payment to the United States 

Treasury. The following discussion highlights the other criteria 

used by the EPA and the Department in determining whe~har to 

accept a credit project as part of a settlement agreement: 

1. Mitigation of the penalty amount based on the 

. defendant's activity must not detract si~nificantly from the 

deterrent effect of the settlement as a whole. · The Department of 

Justice is especially concerned that the expanded use of credit 

projects will undermine the deterrent impact of our environmental 

enforcement efforts. To avoid this, these projects should.be the 

exception, rather tha" the rule. Moreover, any settlement 

includinq a credit project must also contain a substantial cash 

penalty component payable to the United States Treasury. 

2. The credit project should closely address the 

environ=ental effects~of the defendant's violations. The 9oal of 

all enforcement efforts is to prevent, remedy, and punish 

envirorunental pollution. Credit projects, to serve the ulti~ate 

enforcement objectives, shoul~ address the environmental risk or 

harm resulting from the defendant's.violations. 

3. The polluter's cost of undertaking the activity, 

taking into account A.n:t tax benefits that may accrue, must be 

com:nensurate. w~th the deqree of mitigation. Defendants often 
/ 

exploit tax benefits, corporate filing benefits and other 
. . 

advantages t~om credit projects. To maintain the proper 
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incentives, the violator's X!Al. costs, ra~her than the value o! 

the pr~ject, must be considered. 

4. The activity must demonstrate a good-faith 

commitment to statutory compi.iance. A defendant's com:nitment to 

future compliance ·is extremely rel"evant to ·a civil pe'nalty 
. . 

calculation. It is appropriate to consider the type of 

mitiqation project, the initiative of the defendant in 

identifying and c:ommencinq the 'project, and the environmental 

.benefit. provided by the project as demonstrating the defenda~~'s 

c:ommi t::ent. . 

s. The ac~ivity must be initiated in addition to all 

,regulatory cocpliance obligations. That is, the credit projec~ 

must provide a benefit to th~ environment beyond those provi~ed 

by full compliance with the law, and cannot be sul:)stituted for 

full compliance. 

6. Under the C'WA, the Department cannot accept, and 

the court cannot approve, provisions in a consent decree ·that a~e 

beyond the power of the court to order~ 

~hese criteria provide. for a fair and equitable 

assessment of an environment improvement p·roj ect in the context 

ot the ••ttlement decision. 

II. COMMIJ!TS ON B.R. 3411 

First and foremost, the amendment is not necessary . 
. 

While civil and criminal penalties and injunctive relief are ·the 

only presently authorized. remedies under the C'WA', the United 

States Attorney General, in settlinq ~laims tor penalties, has 

'; 
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the· inherent authority to consider a polluter's willin9ness ar.-1 

c~mmitment to undertake activities that mitigate the harm caus~d 

by his violations. This authority is derived from the broad 

disc~etion vested in the Attorney General to settle and 
' . 

compromise litigation involving the United States. ll Since th~s 

authority is already being used in appropriate situations, the 

amendment may have the undesirable effect of fostering a much 

greater numl:>er of credit project proposals, many of which would 

prove to be unacceptable. Consideration of these proposals may 

delay se~tlement.or prosecution of the government's case. In our 

cases, delay only helps the polluter at the expense or the 

environment. Moreover, the requlated community understan.ds and 

abides by the existing civil penalty policy -- the •ground 

rules.• This amendment will upset the existing status qµo and 

provide incentives for violators to avoid civil penalties and 

en9a9e in protracted negotiation and litigation until the new 

ground rules are again established. 

At this point, let me clarify my earlier statement on 

the Attorney General's leqal authority to use mitiqation unde~ 

the Clean Water Act. As indicated earlier, the CWA and·MPRSA do 

~ c~•arly authorize th• use of credit projects as supstitutio~ 

for civil penal ties. Howev~r, the qovern~ent has b.;-oad 

discretion to-m1$;snte civil penalties and permits this 

l/ The Atto?;ney General's settlement authority is both inherent 
in the creation of his office, ~, Confiscation Cases, 74 c.s. 
at 457-459, and derived from the cli·ent a9eneies' authority to 
settle cases. Upited States v •. Newao.rt ·News Shipbuilding,· 571 
F.2~ 1283, 1287 (4th Cir.), cert. depied, 439 U.S. 875 (1978}. 
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:niti9ation on the basis of a defendant's environmentally 

beneficial. activities.' .Such authority must be exercised 

consistent with the terms of the Miscellaneous Fees Ac~. 31 

u.s.c. § 3302, which provides.that money received for the 

9overnment must be deposited in the United States Treasury. ~e 

nave interpreted this sec:ticn to mean that the 9overnm~nt is 

constrained in its ability to acce~t direct substitutes for c:v~: 

penalties, but the Miscellaneous Fees Act does not entirely· 

eliminate the authority of the qovernment to mitigate the civil 

penalty based on an environmentally beneficial credit projec~. 

Th~s, the United States currently has the le~al authority eo 

accept •credit projects• in cer-eain circumstances as ~itiqatior. 

of civil penalties. 

Direct substitution of a· project for civil penalties, 

as well as unlimited credit projects, raise difficult enforce~e~~ 

issues. First, the amendment is unclear with respect to the 

Department's =ole in the approval of these credit projects ·unde= 

the amended ·section 309(d). As currently drafted, it has no role 

for the Attorney General. Yet, the ~dministrator or the 

secretary alone cannot accept credit projects in settlement of 

federal enforcement actions without the involvement of the 

Attorney General, since ultimately the Attorney General must 
. . 

approve Al.l consent decrees under the CWA to which the United 

States is a party. Therefore, the amendment should reflect the 

Attcrney General's involvement. 
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Sec~nd, s~ction 4(b) is most troublinq as it raises the 

specter Of ju.dicially•imposed env_irohmental improvement projects 

· in situations where the EPA and the Department believe such 

projects are inappropriate. The courts and the defendants 

shouldn't· be in business of seleeti.19. environmental impr~vement 

projects. That should be left to the Congress and the ~PA. 

If congress does not want these monetary recoveries to 90 into 

the Uniteo States Treasury, then it is incumbent upon Con9~ess to 

estal:>lish a procedure that gives the Administrator.some guidance 

in deter=ininq how and where the monies should be spent. A 

sy~te~ that puts the polluter in the driver's seat unwisely 

rewar~s the outlaw for his illeqal activity. 

In conclusion, achieving compliance with environ=.e~ta! 

requirements in the first instance is the goal of our enforcene~~ 

program. Any am~ndment that provides incentives to the regulated 

-com::iunity to avoid compliance should be rejected •. We all share 

the same ;oa.ls -- quick, effective, and complete compliance wi-:h 

the nation's environmental laws 

means to reach .them. 

the ·only question· is the bes-; 

The Department of Justice looks forward to wo~king 

closely vith Meznl:>ers of this Subccmmittee and the Environ~ental 

P~otection Agency in this important area. I would be pleased t~ 

answer any questions you might have. 
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. Mr. Chai~an and Me~ers of the Subcommittee: 

on behalf of the Department of Justice, I am pleased to 

have this opportunity to present our views on issues related to 

P..R. 3411 and •environmental improvement projects• under the 
- ... i 

Clean Water Act (CWA) and the Marine Protection, Research and 

Sanctuaries Act (MPRSA~. I am Raymond B. Ludwiszewski, Ass~ci.3.-=e 

Deputy Attorney General, from the Department of Justice. Fo~ a 

period of two years, I was Special Counsel to the Assistant 

~t~orney General, in the Land and Natural Resources Division. As 

Special counsel, I was involved in all aspects of our civil 

environmental enforcement pro~ram, includinq enforcement under 

the CWA and the MPRSA. I am committed to helpinq the Congress 

work through ~hese important· issues and achieving our mutually 

desired qoals of a forceful environmental protection proqram. • 

wish to stress at the very outset that the Justic~ Department, 
.• 

and the Lands Division in particular, is stronqly committed to 

achieving the most effective environmental enforcement proqra~ 

possil:>le. ~Y testimony today will-focus on the current federal 
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enforcement proqram under the CWA and the MPRSA, and the ef fect.s 

this amendment would have on those efforts~ 
'. 

In the last six -years we have successfully prosecut.ed 

more people and corporations for criminal violations of the 

environmental.laws than ever before, obtaininc;. over 262 guilty 

pleas and convictions since ~981. The· prosecutions have res~l~ea 
" 

in over $6,million in tines and over 175 years in jail sentences. 

Since 1981, we have aiso tiled more than 1400 civil environmental 

enforcement suits -- more than ever before. 

Specifically, with respect to the Clean Water Act, we 

have initiated over 225 cases and concluded more that 197 since 

FY 1985. Also, since FY 1985; we have recovered approximately 

$15 million in civil penalties paid to the United States Treas~:. 

under the Clean Water Act. 

These civil penalties play a critical role in the 

Government's stronc;·enforcement proqram. They are the foundation 

and the cement of the private compliance structure. It is often 

the fear of these penal ties (which can be as hi·c;h as $25, ooo pe:: 

day per violation) that discouraqes potential violators tror.i 

polluting the environment.' The imposition of civil penalties 
' ' 

aqainst the polluters of our nation's waterways, coml:)ined with 

the perseverance and aggressiveness that the EPA~ the States, and 

the Department of Justice bring to bear on these problems, r.takes 

for a most effective and etfic:ient enforcement pro9ra:m. 

I. CIVIL PENALTY_ POLICY 
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Enforcement actions initiated under the Clean Water Ac~ 

use the Cl·ean Water Act Civil Penalty Policy as the basic 

framework to calculate penalties which the United States vou:d 

seek to recover in settlecent i'n these.actions. This policy, 

most recently amended in February 1986, reflects the four tasic 

qoals of an effective civil penalty enforcement proqram: Cl>. 

penalties should disqorqe the economic: benefits that the viola:cr 

obtai~ed throuqh non-compliance: (2) penalties should act ta 

deter non-compliance, not just for the incivid~al violator 

subject to the penalty, but for the requlated ccr.:1unity as a 

whole: (~) penalties should be appli&d threuqhout the nation 

consistently to provide fai~ and eq-~itable treatment to all in 
I 

the requlated community: and (4) penalties should promote s~i!t 

resolution of environmental problems and enforcement actions ty 

beinq rationally based and easily discernable to the requlated 

community. 

At this point, I think it would be helpful to clear up 

any confusion over the scope ot the United States' existing 

authority to accept •credit projects• in settlement of 

enforcemtant cases. The CWA and the MPRSA do n.ss clearly 

authoriz• th• use ot credit projects as substitution tor civil 

penalties. Nor do I believe that any such endorsement is 

necessary. The Acts do, however, allow the qovernment to 
. 

exercise its historically-recognized discretion to mitigate .c~vil 

penalties where appropriate .and permit this.mitiqation to be 

based on a defendant's environmentally beneficial activities. 

-'r 
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~hus, the United States already has the legal authority to.acce~t 

-environmental improvement projects- in certain circumstances as 

mitigation of civil penalties. 

Where exercisinq our discretion to mitiqate· penalties 

because of environmentally beneficial activities by .the 

defendant, the Department and EPA proceed with caut~on and 

attempt to keep the overarchin9 interests cf our enf orce~en~ 

proqrams .in mind. In our view, the unfettered use of these 

projects would present serious potential danqers. to the overall 

·efficacy of the Depart:ient's civil enforcer.tent proqram. First, 

such .a practice circumvents the Congressional appropriations 
" 

process. Second, with •credit .projects•, 4:he polluter is ofte~, 

in the position·of ultimately determining the need for, the 

appropriat·enes~ of, and the proper fun~in9 level for the specific 

project. ·This.· approach yields the anomalous result of having the 

violator determine the type of punishment it will suffer for 

breakinq the law. Third, the use of credit projects, especially 

without clear standards, makes it more difficult to treat 

similarly-situ~ted defendants in a consistent fashion. They lack 

the easy comparability of penalty assessments. Ac:cordinqly, 

settlemant and resolution of the liti9ati'on may be prolonged an:! 

become more difficult. Fourth, the linchpin of the enf-orc:e:neri~ 

proqram -- yo~untary compliance resultinq fror.i the deterrent 

effects of federal enforcement -- may be seriously undermined ~Y 

~llowinq the violator falsely to cast the imaqe Of a •resp:nsi~:e 

environmental actor,. or •model citizen•, .and by affording hir.-
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Piftb. a proposed ~roject =use· show the defendant's g:c~ 

faith coaaitaent. to ·statutory compliance and must ')e des1i::ed 

?ri=a~il7 to benefit the environment rather than Che de!endan:~ 

·tor exa=ple, adding additional treatment capacity co a ~as:e-

water treat=ent ?laat beyond what is requited to achiev~ ~~r~i: 

~ompliance ~ay provide more_production capacity for the de~~~da~: 

without generating additional water quality benefits for the 

local community as a whole. 

Sixth, our ?Olicy is that the Agency cannot accept 
I . 

?r~visioas in judicial Consent Decrees or admiaistratiwe Coase~c 

Agreemen~s chat are beyond the equitable power of a cou~: to 

order. 

EPA uses the c~iceria in the 1986 Water ?enal:y Poli:y 

for evaluating ?roposed aicigacion projects when negotiating 

settlements in enforcement actions brought under the authQritr 

of the Clean Wacer Ace relating to the National Pollutant 

Discharge Eli=inacion Syscea (~PDES) program. Where the ~~i:ed 

States has, on occasion, accepted mitigation projects in re:en: 

years, m~st have been associated vtch settlements of ~~force~e~: 

ac:ioas agaioat aunic1palit1es for Clean Wate~ Ace wiolati~~s 

ac ?UbliclJ 01'1led wastewater treat~enc works (POTVs). •e ~a~e 
' ' 

accepc.a"d fever mit1.gat1on projects in settle!llents with indust:-1.a!. 

dischargers. 

EPA issued ~he National ~unicipal ?olicy in Ja~uary L98~ 

ealling·for _expeditious compliance by POTYs with C,lean Water 

. \ '1 • c;-. 
. • \..., I 

•' I 

· . 
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Act pollu~loa control requ1re=encs. From thac :i~e through 

June of chi~ year, che United States has f 1led 73 actions 

agai~st .POTWs. We have concluded 46 of those actions during 

:~at time period. Seven of ·cho1e concluded ca1e1 (about 15 

?ercenc) included mit1gac1oa project~. Exaaplea of thes~ 

?rojec:s 1nclud• a Sl00,000 scream rescoracion ·and a S6ZS,OOO 
' \ . 

i~vesc~ent in p~Llution control equipment to reduce degradation 

~f La~e Erie. 

There are a number of enforcement policy reason• why £PA 

applies c~e criteria in our penalty policies in determining cbe 

acceptability of a mi~1gat1on project in 1etclemenc of an 

enforcement case. -T~e most important rea1on 11 ·co maz1m1ze c~e 

i~pact of the enforcement case in deterring futur~ v1olat1o~~ 

~~ the defendant or ocher ~•=b~r1 of the regulated community. 

Consistent ~1th the goals of the statutes the Agency administers, 

~PA's enforc~ment program not only seeks to abate ez1st1ng 

violat1oris but also takes steps to prevent fu~ure violations. 

7o the extent chat under~aking ari ~nvironmental improveme~t 

~r~ject has some bearing on a defendant's good faith, and :~u~ 

ser?es as aoae ju1tificatioa for accepting a lower cash penalty, 

secclement 1t111 s!ould leave the defendant worse off economi• , 

cally 1&an it 1~ h&4 complied ·ln the first instance. Thus, we 

ar~ not receptive to proposals 1~ which a defendant ·;eeks to perfor: 

~rojeccs which ~h~ defendant ~ould be ~equired to do by law or 

~ould other~ise choose co do ~n i:s ovn, or to pe:form projects 



~no~e beaefita accrue to the defendant rather than t~e puDl1~ 

ac large. _rurther,·we are not r~ceptive to ~roposals, however 

benef!eial the ?toj~ct, chat all~w a defendant co avoid civil 

?enalc1es aicirely, nor do we believe cbac le.is appro?riace 

for a defendant co receive mic1gaced ?enaicies ~nd to benef tt 

: r o ai c he : av o r ab l.e p u bl i c 1 c y o r o r g a·n i z at. ion al II o o d w i !. l t n a t 

:he defendant migh~·Jain fro= performing che mitigation pr~je~:s 

ic·proposes, ?art1cularly wnen it ~a~ defendant's probable lac~ 

~f responsibility on environmental maiters which engeudered che 

enfo~cement ac~ion in the first place. 

There are other policy reasoas for being careful about the\ 

kinds of =1t[gation projects which the government shoul~ accept 

in an enforcement ease, specifically: 

l. Some proposed =itigation projects raise serious 
questions about whether the project actually will 
produce any direct or iadirect environmenatally 
beneficial result; 

2. Accepting a proposed credit project creates a 
~esource burden on EPA to monitor and enforce 
performanci of the project; aad 

3~ Cerca1a proposed projects :ay raise fa~rness or 
?ropriety quest1oas (e.g., a1reeing to payments c~ 
one designated cruse fand or organi:ation as 
opposed to another) •. 

, tvem' with ctreae r.eservations, t believe that the Agenc:y 

has ,f~eloped a polic:y to ensure that .any environmental 

1~prov~=ent projects proposed during settleQent negotiations 
. . 

ar~ ~1v~n-fa1r co~sider,tion a~d ev~lua~ed (n ter~s of how tbe 

?rojects ;.1tll furtner th.e i:itent of t~e- Clean Wa~er Act• 

I 

'· 

.. \ 
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Observatioae o~ W.l. 3411 

ta the context of ·our present ?Ol1cies on environmental 

1mprovemecc projects, I have reviewed K.R. 3411. It appears 

c~at ve are already f~lf11li~g the obj•ccives of a.a. 3411 

under the ~~ist~ag ~gency penal:y poli~ies that l earliei 

des:r1bed by g1~1ng cons1d•rat1on to proposed mit1ga~1on projectl. 

!n appro?riate situations. I understand the intent of R.R. 341: 

1s to provide legal support for the use of en~ironmental 1=prove

=•at projec:s a1 jart of civil enforcement settlements. We are 

already using our policies in the judicial context. ~itigat~oa 

.project• also are included as part of settlements of judicial 

actions for illegal dredge and fill activities, acd are avail~ble 

~~ settle:e~t of ~PA's penalty.claims under ~PRSA tlOS(a), 

which authorizes the Administrator to ~itig~~e penalties -f~r 

good cause shovn.· The relationship of a.a. 3411 to administra-

:1?e pe~alty litigation under §309(g) of· the Clean Water Ace 

woul~ require further scud~ if the bill vere enacted, part~e~

larly in light of Congr~ss' intent chat administrative penal:y 

proceedings serve as an expeditious vehicle for civil penalty 

assessmen~. 

It appeart to us that ~.R. 3411 would ~ot require any s1gn1-

~1ean~'~hange to our e~1st1~g ~easoned ap,roach to •valuac!:g 

e!1viron=ental ·1.2p.rov'emenc. pr.,jects. Therefore·, ve believe 

~.R. 3411 !s ~ot necessary. Sho~ld the Subcommittee proceed 

w1:~ this legislation, we have i f~w f~rcher o~servations 
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1. You may wish co clarify whether ~.R. l'll J17ei 
a court che auchorlcy unilaterally :o orde: a 
defendanc co perfor2 an environmental t=prove=en: 
project, or si=ply io racify che agreement be:~een 
the parties to the action. ~ur experience sugges:i 
:hat these pro_jeccs are =oat lii<ely co succeed if 
jefendants, rather' than EPA or a court, are 
clearly =ade responsible both for devisini and 
implementing an acceptable project. 

2. You may wish to provide explicit authori:y :,r 
the government =~ enforce co~~liance wi:h c~e 
term• of an environ~ental i=provemeat project 
to ensure chat :he intended results of the 
initial enforcecent action actually are achieved. 

3. You ~ay wish co ensure that tPA retains the 
authority to determine in its discretion what 
environmental i=provement projects are ·accepta~le 
so as to avoid litigation over that issue in 
individual cases., Our concern is the effe~t on ·, 
the efficiency of our national enforce=ent prograa · 
if defendants could propose m1t1gat1o~ ?r~jects 
directly co a.~ourt without approval by the 
?laint1ffs. 

We vould be ~appy co provide more speci!ic language on :~ese 

~oints if it vould help the Subcommittee in its deliberati~ns. 

!n closi~g, ! want co assure the Subcocmittee that the 

Agency supports the use of appropriate environ=ental i~pr~~e~en: 

?rojects which are consistent ~1th our overall enforcement J'als 

as part ,,f selected case settlements.· At the same t1':le, we 

believe it app~opriate to continue to rely on the ui fr~nt cash 

?enalty to the O.~: Treasury as ·the pri~Ci?al ~etirrent L~ 

env1ra~aaaatal ca•es, including th.ose settled and those :ried. 

Again, thank you for this op~otturtitt to :estify. t 

;.rould be happy t~ respond ':l a:iy questiocts t~e Sub"co~ai:cee .. 
::ay have. 
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MEMORANDOH 

SUBJECT: Guidance on the Distinctions Amonq Pleadinq, · 
Neqotiatinq, and Litiqatinq Civil Penalties 
tor Enforcement Cases Under the Clean Water Act 

FROM: Edward E. Reiche·· . ~ '.::· .1· <"- ~ 
Deputy Assistant"'"'Xmiiinistrator·for 

. Civil Enforcement, OECM .. ~ . , ,,. · 

·~" ~Jam~s R. Elder, Director j. 1~ ·:~e~.,., J_,,,,~-:....... 
Off ice of Water Enforcement 

and Permits, ow ~~' 

David G. Davis, Dire.6,tc(/'_4-"4~~ 
Off ice of Wetlands Protect~on, ow 

TO: Deputy Reqional Administrators 
Reqional counsels 
Water Manaqemant Division Directors 
Environmental Services Division Directors, 

Reqions III and VI 
Assistant Reqional Administrator tor Policy 

and Manaqement, Reqion VII 

Attached you will find a major quidance on th• subject of 
how to develop CWA civil penalty demands under many different 
circumstances. We have found a certain amount of confusion in 
this area, with the creation of new administrative remedies and 
subsequent use of the CWA penalty settlement policy in 
inappropriate situations. · 

Opon circulation of a draft of this quidance to NPDES 
contacts, a few commenters noted that they believed the CWA 
penalty policy should be applied in settinq penalty amounts in 
administrative complaints, and that the CWA penalty policy should 
also be explained to and considered by administrat.ive judqes in 
their assessment of penalties. We understand this approach, 
which the Aqency does follow in other enforcement programs, but 
have decided to follow the majority.sentiment that we place 
ourselves in a stronqer neqotiatinq position by pleadinq for 
penalties without direct reference to our bottom-line settlement 
calculations and retaininq the option of litiqatinq tor civil . 
penalties well in excess of settlement policy amounts. (We have· 

' . \ 1 -,.-
' i ..f"--, 



found that adJllini•trative judqe• more often lower a penalty 
policy aJIOunt raqueated in an administrative complaint than 
maintain it_, even though in th••• other proqrams judges are to· 
talc• auch polici~s into account when •••••sing civil penalties 
un~er 40 c.F.R. 122.27(b].) 

we also received a number of comments noting aome ambic;ruity 
in the draft's discussion of how high a penalty to plead tor in 
an administrative complaint. The final c;ruidance clarifies that 
we cannot plead tor a penalty greater than we could justify to an 
administrative judge under th• i-elevant statutory a••essment 
factors, ~ut that in many,· it not most cases, this amount will be 
the sue as th• statutory maximum "cap." 

Because the points discussed in this guidance apply in 
principle equally to the f 404 program, we have widened the scope 
of the guidance to encompass wetlands judicial and administrative 
enforcement cases. 

Attacbllents 

cc: Regional Counsel Water Branch Chiefs 
·Regi~nal Water Management Division 

compliance Branch Chiets 
Reqional Wetlands coordinators 
OECM-Water Attorneys · 
susan Lepow, OGC · 
David Buente, DOJ 
Marqaret Strand, DOJ 
Administrative Law Judges 
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Clean Water Act 
Di1tinetions AJlloOq Pleadinq. Negotiatinq and 

Litiaatinq Civil Penalties tor Enforcement cases 

s1ipaa· 

This policy provides c;uidance on some of the distinctions 
. tor determining appropriate penalty amounts to pursue at three 

different stages of a Clean Water Act enforcement action --
~pleading tor penalties in a judicial or administrative complaint, 
settling penalty claims in a judicial or administrative .action, 
and litigating tor penalties in a legal proceeding before a judc;e 
or hearinq otticer where a case .does not settle • 

• 
Speciti=-lly, this quidance emphasizes the following points: 

l. EPA's Clean Water Act civil penalty policy governs only 
the bottom-line dol·lar amount which EPA will accept in settlement 
ot civil penalty claims in a judicial or administrative NPDES 
enforcement case. 

2. The CWA civil penalty policy is not intended to be used 
to calculate either the·amount which EPA requests a judqe or a 
hearing officer to assess in 'a judicial or administrative 
complaint, or th• amount which EPA arques a judge or hearing 
officer should assess in a litiqated proceedinq where a case does 
not settle. Those amounts will be siqnif icantly hiqher than the 
CWA penalty.policy.indicates tor settlement pU%'posea~ 

3. In litiqatinq a claim tor CWA c:1·1il penalties either 
judicially or administratively, counsel representinq EPA 
typically should arque tor asseaament of a penalty amount which 
is well &Dove the internal bottom-lina settlement amount derived 
throuqh application of th• CWA penalty policy. 

4. counsel should support its &r9UJAents tor th• "litigation 
amount" based upon reasoned application of the statutory penalty 
assessment criteria and citation ot precedent, not through 
arithmetic calculations derived accordinq to the CWA penalty 
settlement policy. 

5. In judicial complaints, as has been the practice to 
date, the United States typically will c:Qntinue to request civil 
penalties of "up to $10,000 per day ot such violation tor . 
violations occurrinq betore February-4, 1987, and up to $25,000 
per day per violation·for violations occurrinq thereafter." 

6. In ·an.administrative penalty complaint initiating a 
Class I or Class II proceedinq; !PA enforcement officials should 
request assessment of a pe~al~y amount which is: 

a) Within statutory cei::~qs: 
. ' 
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b) .JUatifiabl• based on th• statutory penalty 
•••••••ant criteria.of CWA t309(q)(3): and, 

c) ·set at a level which .will facilitate neqotiation of 
an appropriate aattl .. ant amount lnsl recovery of an 
appropriate amount throuqh litiqation it the ca•• does 
not settle (since we cannot litiqate tor a hiqher 
fiqur• than we request in th• administrative· 
complaint). 

Application·of these principles should, amonq other thinqs,' 
help EPA obtain adequate CWA civil penalty judCJll•nts it judicial 
or administrative casaa do not settle. At th• same till•, they 
will help preserve EPA'• laveraqa to obtain _satisfactory civil 
penalties throuqh settlement of th••• entorc .. ent actions. 

Effect of Guidance 

' I 

To.th• extent there may b• any conflict with existinq Aqency 
CWA policy, this quidance aupersadea any such policy rec;ardinq 
the pleadinq, neqotiatinq, or litiqatinq of Clean Watar·Act civil 
penalties in NPDES and 1404 judicial and Administrative 
entorc•••nt ca•••· ~is quidanca does not apply to cases brouqht 
under 1311 ot the Clean Water Act. Thi• ;uidance do•• not apply .1 

to ·cwA administrative or judicial enforcement cases in which a 
complaint or equivalent doCWDent has been served, but shall apply 
to every case initiated attar the data of this CJUidanca. 

Pleading Civil Penalties · 

An administrative complaint1 typically only opens and· 
describes th• Aqency•a case, just as a complaint in federal 

1 These are·a011etimaa titled per th• .Auc;Ust 28, 1987, 
quidance as •Administrative complaint, Findinqs of Violation, 
Notice ot Propoaed A•••••••nt of a Civil Penalty, and Notice ot 
Opportunity to Receive a Hearinq Thereon.• In order to avoid 
contusion over th• role of th• complaint in an administrative 
penalty action, Reqional enforcement oft~cars have th• discretion 
to modify th• caption of the l309(CJ) pleadinq to read 
"Administ::ative Complaint." 

· Althouq~ the lonqer caption accurately recites the statutory 
functions th• Aqency implements in an en.forcement action, that 
title may contribute to the existinq contusion over the 
particular role we play as Aqency prosecutors initiatinq a ease. 
A chanqe in·caption will more accu;-ately describe to the qeneral 

.pU}:)lic our action, which is often descri~ed in press releases as 

.the actual imposition of a fine. 
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District Court opens a judicial entorcement case. ·Tc) the extent 
possible, ve intend to treat administrative and judicial 
enforcement complaints the same, both procedurally 
and substa~tivaly. 

It is Agency and Department of Justice practice in civil 
judicial cases to paraphrase the Clean Water Act in pleading tor 
penalties. At the present time, our Prayers tor Relief. typically 
include th• request tor "$10,000'per day of such violation before 
February 4, 1987, and $25,000 per day per violation thereafter." 
This f ormulation2has worked well and will continua as our usual 
iudicial policy. At the outset of a case, th• government often 
does not have complete information on the number or extent of . 
violations, but a9 a litiqant, it preserves its riqhts by 
pleading tor the statutory maximWD penalty by using this 
phrasing. 

Similarly, EPA's interests as a plaintiff in an 
ac:lillinistrative penalty complaint are best served by pleading tor 
an administrative penalty which is high enough to facilitate 
negotiation of a settlement which is based on.the CWA penalty 
policy tor settlements or an approved 1404 settlement amount. 
Moreover, the penalty amou~t pled in the administrative complaint 
also must be high enough to permit th• Agency to obtain an 
appropriate penalty under stat~tory assessment criteria if th• 
case must be litigated. · 

In many cases, it will be necessary ~o name the statutory 
maximWD amount (i.e., $25,000 tor Clas•: ca••• and $125,000 for 
Class II cases) in th• administrative complaint to preserve EPA's 
aDility to neqotiate and litigate tor aa high a penalty as is. 
possible under the tacts of th• ca••· Nevarthelesa, EPA Regions 
have discretion to plead tor a l••••r amount by weighing other 
case-by-case considerations such as what amount i• likely to 
produce an adequate settlement, as well as a duty to consider 
what amount, talcing into account th• atatutory penalty factors, 
is suppo?ted t»y th• facts. 

To enaure that CWA administrative complaints comply with the 
statute and present Class II rules of practice by explaining the 
basis tor th• penalty souqht, Aqency water enforcement staff are 
to follow th• Auqust 27, 1987, quidance by pleadinq: 

2 For.reasons peculiar to the present administrative 
penalty process, EPA staff should ~ot use this formula in 
administrative complaints, but. instead request a speciti~ dollar 
amount (as more precisely described below). In case of a 
default, usinq a specitic dollar amount in the complaint will 
result in a more enforceable penalty assessment •. 
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Tbe propoaecl penalty amount waa determined 
l:»y DA after taltin9 into account th• nature, 

'circ:umatancea, ~ent and qravity of the violation 
or vi~lationa, and Respondent's prior coaplianc• 
history, d•CJr•• of culpal:»ility for the cited 
violationa,:any econoaic benefit accruin9 to 
Respondent by virtue of th• violations, _and 
Respondent'• ability to pay the proposed penalty, 
all factors identified at Section 309(g)(3) of 

·the Act, 33 O.S.C. 11319(g) (3) •· . . . 

This statement ahould satisfy th• requirement of 40 c.r.R. 
§22 .14 (a) (5) that "Each complaint for th• a•••ssment of a civil· 
penalty shall.include ••• [a] statement explaining th• 
reasoning behind th• proposed penalty.• Th• Agency staff which 
drafts th• administrative complaint in fact should consider th• 
statutory penalty factors. This consideration satisfies th• 
requirements of 13'09 (g) (3) of th• Act, in case th• respondent 
defaults ang th• ~•quested Class II penalty_becomes an 
assessment. In this context, EPA will 1'••t pr•••rv• its 
neqotiation and litiqation position by pleadin; for a civil 
penalty based.on th• statutory.penalty factors and resolvin; all 
discretion in favor of th• highest defensil:ll• penalty amounts. 
The facts supporting th• reasoning -- !:tut-not itemized arithmetic 
calculation•·-- underlying th• req\iested penalty (e.g., facts 
showinq extent and hi•tory of violations, environmental impact, 
economic 1'•n•f it, or good faith) should be incorporated in th• 
case ·tile which becomes part of the administrative record. Th••• 
materials will fora th• 1'asis for EPA Pfnalty argwaenta 1'efor• an 
Aqency judqe if th• matter is liti;ated and will· fora part of 
th• necessary adainiatrativ• record to support th• assessment of 
the proposed civil penalty it th• r••pondent defaults and the 
proposed penalty becomes final through operation of .law. 

In th• event that an administrative judqa in a Class II 
proceedin; requir•• under 40 C.F.R. 122.l4(a)(!S) more information 
from EPA than th• recitation of th• statutory penalty factors, 
Agency enforc .. ent peraonnel should provide those elements ot the 

3 . Under.the present default procedures tor C~ass II. 
penalties (see 40' c..r.R. §22.17), the adm_inistrative complaint 
can become an.aesessacle order without the intercession of an 
administrative law judge. 

4 Th• materials are not dfrectly applicable, however, -:o 
.settlement neqotiations, which are qoverned by the methcdcloqy c! 
.the CWA penalty pcliey. See discussio~ below. 
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case til• which support the pena5ty pleadinq based upon the 
statutory factors in tJ09(q) (3).. . 

Thi• analy•is to support EPA's administrative penalty 
pleadinq based on the statutory penalty assessment factors should 
not be derived by applyinq th• Clean Water Act penalty policy, 
which EPA uses specifically tor determininq appropriate penalty 
settlement amounts for NPDES cases. Unlike other Aqency 
enforcement proqrams, such as FIFRA or TSCA, Which operate under 
penalty policies that control Aqency adlllinistrative"pleadinq 
practices, the NPDES proqram•s penalty policy does not encompass 
how to plead administrative penalty complaints. Th• ·Aqency•s 
settlement position~ althouqh based on concepts similar to the 
Aqency•s or a district court's assessment criteria, almost always 
will differ from (and presumably will be less than) the fiqure or 
formulation requested in a complaint. These two calculations we 
make in an administrative case serve entirely different purposes, 
and.should not be confused. 

Negotiating Civil penalty Settlements 

Th• February 11, 19as·, Clean Water ·Act penalty policy, a• 
amended tor administrative penalty cases in the August 18, 1987 
guidance, qovern• Aqency neqotiators in settling both · 
administrative and judicial NPDES enforcement ca•••· The 
principles of. th• policy and its use are well known, and we will 
not repeat them here. We believe this policy has succeeded both 
in rai~ing Agency penalty settlements co~sistent with th• policy 
and goals of deterrence and providinq in~entives for·quick 
correction of violations, and in achieving a qreatar national 
consistency. Aqency negotiators.should continue using this. . 
policy in all NPDES ••ttlements. Similarly, Aqency negotiators 
should continue to use approved bottom-line. settlement amounts in 
wetlands cas~s. , 

. S If the raqua•t comes at th• outset of the administrative . 
entorcaaent action, before the parties have exC:hanged information 
or even ~afore th• respondent has answered the complaint~ Aqency 
prosecutora often will not posse•• complete information on some 
relevant issues. such an incomplete information base is usual 
and normally sufficient for pleadinq and charqinq purposes, bu~
may be of limited· use to an administrative judqe makinq decisions 
during contest"•d liti;ation. Under these c'ircumstancas, 
enforcement staff should consider whether it is advantaqeous ~o 
EPA to urq,e the judq• to delay the inquiry until a later ~taqe :.~ 
the litigation when all available information can be cons1~ered. 
See discussion below on Li~iqa~in~ Penalties. 



Li~iqating eiyil PeOAltie1 

_When DA -or DOi1 attorney• proyid• written or oral &rCJWlents 
to a federal Diatrict Court judqe or an administrative judqe on 
th• is1ue ot an appropriate civil penalty, they are not qoverned 
by th• calc:ulation ••thodolOCJY of the 1986 Clean water Act 
penalty policy or the 1987 adderidwa. irh• 1986 policy itself 
notes: 

In tho•• ca••• vhic:b proceed to trial, the 
government should ••ek a penalty higher than 
that tor which th• government waa willing to 
aettle, retl•~ing consideration• •uch aa 
continuing noncoaplianc• and th• extra burden 
placed upon the government by protracted 
litigation. ' 

· CWA P~nalty Policy at p.2. It ia inherent to the concept of 
settlement negot~at~ona that respondents will risk a higher· civil 
penalty in th• event settlemen~ tallca tall through. Without this 
leveraqe, defendanta or respondents will not have 1tron9 
incentive to ••ttle on terms accepta))le to the government under 
th• penalty policy. Agency ne9otiatora then would either have to 
aqree to civil penalties lower than tho•• presently being · 
attained, or spend a lot more tiae liti9atin9 ca••• that are 
currently being ••ttled. In order to pr~mote settlements, it. is 
necessary to re•trict th• scope ot the penalty policy and its 
specific calculation methodolOCJY to.•ettl~••nta alone. · 

Government litiCJatora are to ar;ue tor the highest civil 
penalty appropriatl under th• law, considering th• applicable 
statutory tactora, our a))ility.to prove·the allegations in the 

6 Th••• are, tor j~dici~l actions, 

"th• seriouan••• of the violation or violations, th• 
economic benefit (it any) re1ultin9 from th• violation, 
any hiatory of such violationa, any CJOod faith efforts 
to c:cmply with.th• applicable requirements, the 
econa11ic impact of the p•n•lty on the violator, and 
such other matters as justice may require." 

CWA t 309(d). 1'h• virtually identical statutory ~actors in 
administrative enforcement proceedinqs are · · 

~the nature_, circumstances, eXtent and qravity Of the 
violation, or ~iolations, and, with respect to the 
_violator, ability to pay, any prior history of such 
violations,.the deqree of culpability, economic benefit 
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complaint, and whatever financial bu;dens may be placed upon the 
qovermaent by continuinq litiqatio~. . 

Government litigators must provide legal arc;uments and may 
introduce testimony or other evidence ~upportinq tacts related to 
th• .application of statutory penalty criteria to a·violator•s 
conduct to advance EPA's .claims for civil penalties. We should 
draw on favorable civil penalty precedents, such as Chesapeake 
Bav Foundation v. Gwaltney ot Smithfield, 611 F. Supp. 1542 
(E.D.Va. 198!), aft., 791 F.2d 304 (4th Cir. 1986), rev. on other 
grounds and remanded, 108 s.ct .. 376 (1987) (tor 'Che total amount 
assessed), Sier;:a Clµb v. Siipkins Industries. Inc. 617 r.supp. 
1120 CD.Md. l98S), aft., 847 F.2d. 1109 (4th Cir. 1988) or United 
States v. Qamberland Fa;ms ot Connecticµt. Inc., 647 F. Supp. 
1166 (D.Mass. 1986), aft., 826 F.2d 11!1 (lst Cir. 1987) (1404 
case in which defendant was assessed a civil penalty of $150,000 
and required·to pay an additional $390,000 it restoration of 
wetlands not carried out). ~~Attachments A ands. we 
stronqly advise you to adopt the approach used in the attached 
Regi.onal materials -- recommend a total penalty pount, after 
discussion ct th• appropriate,statutory factors, but de not 
provide specific amounts (o'Cher than tor economic.benefit, where 
applicable) tor each factor. Attaehmenta A and a. Th• penalty 
we recommend should be one supportable by th• evidence and 
available legal arquments, but alao one that resolves any penalty 
discretion or tactual ambiguity in terms most favorable to the 
United States or th• Environmental Protection Agency. Th• amount 
that we recommend to a judge shquld in all instance• be more than 
we were proposing in settlement negotiations. In administrative 
penalty cases in which there is a siqnificant record of 
violations, it is likely that th• tacts of a case will often 
justify EPA seeking the maximwa penalty authorized by the Act -
either $25,000 or $125,000 -- assuming also that EPA requested 
that maxillWI asaaaaaent in it• adainiatrativ• complaint. An 
important distinction to note here is that in pursuinq a Clean 
Water Act civil penalty in litigation, th• qovernment should 
support its claim through application of the statutory penalty· 
tactors rather than~the Agency's civil penalty policy · 

or savings (if any) resulting frcm th• violation, and 
suc:ll o'Cher matters as justice may require." 

CWA §309(g)(3). 
7 At 1:his point in an enforcement cas•, such 'tinancial 

costs will.typically be miniMal. 

8 The judges in our entorcement cases need this information 
to support their decisions· imposing civil penalties under the_ 
Water Quality Act amendments. 
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mathodolOCJY• ?ndaad, qgvarrupent litiqator1 •hall not a;pua 
bttor•· a 1»dq• gr neutral dacitiompakar tgr a civil· penalty based 
upqn Sjh• tpecitic math9doloqy sat gut in th• C:WA p1nalty policy. 
nor should:t:h•Y otter evidence, including expert testimony, .as to 
how specific CWA penalty, policy qravity compon~nt calculations 
apply to a qivan caaa. · 

Th• analysis ot th• economic banaf it accruinq to th• 
violator remain• th• sue (attar accountinCJ tor a.potentially 
longer period of noncompliance if settlement is not raac:had), and 
is to be considered accordinCJ to th• tanas of ll09(d) •and (CJ) of 

. th• Act~ se th• BEN proqru may and should be used in li ti9ating 
·penalties. · 'l'b• existence and extant of economic benefit is a 
factual matter which may be objectively measured in ~ollar ~•rms. 
Th1r1fore, to support th• United Stat••' figure on economic 
benefit qovarnaant. litigators may introduce a witness expert in · 
the application of financial analysis as used in th• BEN proqram. 

Th• penalty policy's aattlamant qravity analysis, however, 
must ba abandoned in favor of a more strinqent, statutorily
qrounded approach if panalti•• in a caaa ara liti;atad. 
Specifically, th• qovarnaent should then offer into evidence 
tacts that ara related to th• CJravity•orianted statutory 
criteria, such as the maC)nitud• and duration of th• violations, 
th• actions available to th• def andant to have avoided or 
mitigated the violations, or any environmental damage. Th• 
government should argue •• ·an advocate that th• presence ot th!S• 
facts warr,nt ass••••ent of a civi,l penalty. of a qivan amount. 

9 Although th• application of SEN to the facts.of violation 
will r .. ain th• same in sattl-ant or litigation, CJOYarnmant 
prosecutors may wall ~ale• a more stringent position in litigation 
than settlement raqardinq, for example, days in violation. This 

· tactical shift may influence the economic benefit analysis by 
changinq material inputs into the c011putar proqraa. Wa do not 
addreaa bera special issues that may arise over how to apply the 
BEN prograa to a CJivan sat of facts. 

Th• BZH program generally does not apply to wetlands cases 
under 1404 of th• Act. · 

10 This. amount should correspond to·the penalty requested 
in the adainist~ative or judicial complaint, ·adjusted to reflect 
any new intor111ation received since the !ilinq ot the case 
(keepinq in mind that the qovernment cannot arque for penalties 
hic;ber than .. initially requested), and should always ce 
.siqni!icantly c;reater than the bottom-line penalty derived from 
.application o! the CWA penalty pol~cy. 
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Th• re•ults ot our.qravity analysis. ot the Clean' Water Act 
penalty policy, al thou.c;h applicable in NPOES settlement 
discussion•, are irrelevant to our litiqation approach and should 
never be introduced into evidence by the United States or 
advanced as repres.entinq Aqency l itiqatiqn penalty pol icy. This 
is the case because the penalty policy quantit~•• qravity 
calculations in a way which talc•• into acco~t qovernment 
resources an~ priorities relevant to decidinq whether to litiqate 

· or settle a case. 

If th• defendant in a judicial case attempts to depose EPA 
personnel on th• qravity calculations for settlement purposes 
under th• CWA penalty policy, either in th• case at hand or other 
cases, this should be viqorously opposed by qovernment counsel 
under Rule 26(b) as not "beinq reasonably calculated to lead to 

. the discovery ot admissible evidence." If th• defendant in a 
judicial case attempts to introduce the CWA Pen!Ity Policy into 
evidence, this snould be opposed as irrelevant. In 
administrative litiqation in which formal rul~s of evidence may 
not apply, EPA prosecutors should resist the respondent's 
introduction ot th• policy as irrelevant and potentially 
mislea·dinq. · 

.40 c.F.R. 122.27(b)'a man~ate that administrative law judqes 
"consider any penalty quidelin•s issued ur.der th• Act" ·when 
assessinq a penalty do•• not apply in Clean

1
!ater Act cases, 

because there are no applicable quidelines. Th• February 1986 
NPOES· settlement policy, as amended, does not and cannot qovern 
or even apply to the decision which an ad:udicator must make to 
resolve· an.administrative or judicial claim tor civil penalties. 
It it did, th• policy most likely would be desiqned to quan~ify 
penalties differently so as to produce acceptable amounts to 
achieve throuqh litiqation, rath·er than settlement. Fu.--thermore, 
it the settlement policy qoverned adjudications respondents cculd 
have too little incentive to·••ttle with Aqency neqotiators and 
administrative judq•• would face much lenqthi•r dockets. EPA 
litiqators should make. this point to any administrative judqe who 
misconstrue• th• acope of th• NPDES.penalty policy. 

Atta~anta· 

11 Ta~tically, exceptions may apply here. But in no case 
should qovernment prosecutors represent to the coure that the CWA 
penalty policy ~inds the court, the·haarinq officer, or the 
United States in· litiqatinq civil penalties. 

12 The Aqency has not issued ~404 proqram penalty 
quidelines applicable to administrative judqes. 
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MEMOBANQL'M 

St.'BJECT: 

FROM: 

Use of Stipulated Penalties in EPA.Settlement 
Aqreements , · ~~ 

James M. Stro~ ~· 
Assistant Administrator 

TO: Addressees 

Attached is final quidance on the use of stipulated 
pe~:llties in EPA settlement agreements. This quidance was 
developed with the help of a workgroup, which consisted of 
representatives from other Headquarters offices, Regional Counsel 
offices, and the Department of ·Justice. It also reflects 
comments made on a draft of the·quidance which was circulated for 
review-on Auqust 16, 1989. 

. Several commenters made procedural suggestions such as 
recommending an expedited referral process for ref erring cases 
for collection of stipulated penalties to DOJ, requesting more 
specifics on the role of OECM, ORC, and DOJ in decisions to 
compromise stipulated penalties, and requesting specific regional 
procedures for demanding and compromising stipulated penalties. 
All these issues will be addressed in the Manual on Monitoring 
and En£orcing Administrative and Judicial Orders, to be issued in 
final form soon •. 

several commenters objected to the lanquage in section I of 
the guidance cautioning against attaching stipulated penalties to 
violations of the consent agreement which are also violations of 
a statute o~ regulation. This lanquage has been modified in the 
final vw f r. Th• guidance now states that agenc:Y attorneys 
should c:aiiillder the advantages and disadvantages of attaching 
stipula~alties to a requirement for which the agency could 
get sta~ maxi.mm penalties. 
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several commenters also disagreed ~ith the lanquaqe in 
se.ction IV discouraging caps. This language has -been revised to 
reflect these comments. Only caps on the amount of penalties are 
no• discouraged. Caps on the number of days for which stipulated 
penalties can accrue combined with a reservation of all 
enforcement responses available to the government for violation 
of the consent agreement eliminate the problems associated with 
caps on penalty amounts and are now mentioned as an option to 
consider. 

One commenter asked that the guidance address the practice 
of forgiving stipulated penalties for violation of interim 
milestones wher~ .the final deadline for compliance is met. It is 
now addressed in section VI of the guidance and allowed in 
situations where minimal environmental degra~ation results from 
m1ss1ng the interim milestones and the accrued_ penalties are kept 
in escrow until compliance is achieved. 

Two commenters objected to the language in the first 
paragraph regarding the applicabilty of the guidance to. 
administrative cases. This language has not been changed because 
in fact the agency does not have legal authority to assess 
stipulated penalties in all administrative cases. Th~ legal 
determin~tion of whether the government has authority to assess 
stipulated penalties in a given administrative case is a 
threshold issue to be determined by ORC, OECM, and DOJ based on 
their legal expertise concerning the _particular stat~te involved. 

. . 
Finally, one commenter suggested that the lanquaqe 1n 

section VI restricting compromise of stipulated penalties to 
"rare, unforeseen circumstances" w~s too strong. The intent of 
this section and the guidance in general is that stipulated 
penalties should be set at levels and attached to provisions that 
the government is ready to vigorously enforce dollar for dollar 
except in "rare, \infor•seen circwastances.• Stipulated penalties 
should never be set at levels higher than we intend to.enforce or 
attached to provisions we are not prepared to enforce. This 
practice •• d• the rec)Ulated community the wrong messa9e, namely 
that acc:ru9d atipulated penalties are only a starting point or 
openin9 ~er and are subject to negotiation. 

If you have any questions concerninq·this guidance, please 
contact Elise Hoerath of the Air Enforcement Division of OECM, 

·FTS 382-4577. 
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Addressees: 

Regional ··Administrators 
Regions I-X 
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Deputy Regional Adminis'-trators 
~egions I-X 

Regional counsels 
~eqions I-X 

Associate Enforcement Counsels 

Headquarters Enforcement Off ice Directors 

Mary T. Smith, Acting Director 
Field Operations and Support. Division 
Off ice of Mobile sources · 

E. Donald Elliott 
General Counsel 

David Buente, Chief 
Environmental Enforcement Section 
u.s. Department of Justice · 

Workqroup Members 
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MEMOBANQUM 

SCBJE:CT:. 

FROM: 

Use of Stipulated Penalties in EPA Settlement 
Agreements ~ 

James M. strocu ~ 
Assistant Administrator 

ro: Addressees 

This memorandum provides quidance on the use of 
stipulated penalties in settlement of enforcement actions. 
For each issue discussed, a preferred approach is stated 
alonq with its rationale. These preferred approaches should 
be followed absent .unusual circW11Stances dictatinq, an alter
native approach. The quidance applies to judicial settle
ments except that it does not supersede the September 21, 
1987 Guidance on the Use of Stipulated Penalties in Hazardous 
waste =onsent Decrees. It also applies to administrative 
cases where EPA has. leqal authority to assess stipulated 
penalties. 

Stipulated penalties are p•nalties agreed to by the 
parties to a settlement aqreement for violation of the agree
ment's provisions. These penal ties are then made a part of 1 

the aqreement, and are enforceable if it is violated •. In EPA 
settlement agreements, the primary goal of a stipulated 
penalty is to act as an effective deterrent to violating the 
settlement agreement. · · 

I. 

Any cl .. •ly definable event in a settlement agreement 
may l:>e appcoSKi•t• for stipulated penalties in a qiven case. 
such eventa include testing and reporting requiremen~s, 
interim and final milestones in compliance schedules, and 
final demonstration of compliance. The.government litigation 
team assigned to a case should carefully consider Which· 
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consen~ agreement provisions are appropriate 'for stipula~ed 
penalties an~ be prepared to vigorously enforce them.· Stipu
late~ Ji>enalt1es_.c~n even be. attached to consent. aqreement 
provis~ons requ1r1nq ~ayment of up-fro~t penalties so lonq as 
the stipulated penal ties are higher than th~ in.terest, 
computed at the statutory interest rate, on the underlyinq. 
amount. Every consent aqreement requirement to which stipu
lated penalti~s are attached should be drafted to ensure that 
the standards for determining compliance are.clear and objec
tive, and that any information required to be submitted to · 
£PA is clear and unequivocal. · 

In qeneral, stipulated penalties are particularly impor
tant tor requirements of the consent agreement which do not 
represent regulatory or statutory violations for which the 

· agency could potentially get statutory maximum penalties. 
such provi.sions may include a requirement to install specific 
control equipment where the regulations and statute involved 
require only· compliance with a discharge or emissions stan
dard, or environmental auditing or management requirements 
designed to.ensure future compliance. Without stipulated · 
penalty·provisions, penalties for violation of such provi-

. sions in judicial cases are only· available at the judge's 
discretion in a contempt action under the court's inherent 
authority to enforce its own order. 

Attaching stipulated penalties to violations of consent 
agreement provisions which are also violations of a statute 
or regulation with a specified statutory maximum penalty has 
advantages and disadvantages which Agency attorneys should 
consider, carefully in the context of a particular case. The 
advantage is ease of enforcement. The Agency can pursue 
violations without having to bring a new enforcement action 
or, in the judicial context, a contempt action~ The disad
vantage is where stipulated penalties for such violations are 
set at less than th• statutory maximum, parties may argue 
that the qovarnaent bas barqained away ~ome of its 
enforcement discretion. 

If a .-rtJ.cularly eqreqious statutory. or.regulatory 
violation oacmrs tor which the government f eals th• applic
able sti~ penalties are not adequate, sources may claim 
the gov•~ is' equitably estopped from pursuing other 
enforcement responses~ Sources may argue in the context of a 
contempt action or new enforcement action that the govern- · 
ment has already conceded in the consent aqreement that a · 
tair penalty for. this type o'f violation is th• st~pulated 
penalty, and .. therefore, the court should not require any 
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additional penalty. Sources rnay ~ake this arqument even if 
the qovernment has r~served all rights to pursue various 
enforceme.nt responses ~or consent agreement _violations.: 

II. Level.of Stipulated Penalties 

Because the statutes EPA is charqed·with enforcing vary 
so widely, penalty schedules for all media or types of viola
tions are not practical. There are, however, several impor-

. tant criteria which should always be considered in.settinq 
stipulated penalty amounts. Each proqram office, in concert 
with the appropriate OECM Associate Enforcement Counsel, may 
want to consider providing further, more specific quidance on 
appropriate levels or ranges for stipulated.penalties based 
on the criteria below. · 

One key element which applies to setting the levels of 
all stipulated penalties for violation of ·a consent agreement 
provision is that the defendant is by definition a repeat 
offender when the provision is violated. For this reason, 
such stipulated penalties should be higher on a per day basis 
than the initial civil penalties impose4. ~ Guidelines for 
Enforcing Federal District Court O~ders in Environmental 
·cases (GM-27). 

The economic benefit accruing to a source d~e to a 
violation should be recovered in order for the stipulated 
penalty to be an effective deterrent. For· some types of 
violations, such as notice provisions, the economic benefit 
of noncompliance may be minimal, though significant stipu
lated penalties may be appropriate based on other criteria as 
discussed below.· For these types of violations, no formal 
·BEN analysis is necessary. For violation of provisions which 
involve quantifiable delayed or avoided costs, such as 
installation of control equipment as part of a compliance 
schedule, the minimum stipulated penalty should be the 
economic benefit of noncomplianc-. However, the recidivism 
factor will nearly always justify a penalty well above this 
minimwi, vbicb often serves as the.point of departure for a 
minimum ini'tial penalty. 

The NGce's ·ability to pay can be another important 
criterion tO consider. How much of a deterrent a stipulated 
penalty is will depend on bow financi-ally significant it is 
to the source. Th• same stipulated penalty may be , 

1 In considering whether . to atta~ penal ti.es to violatio.ns 
uncovered by an environmental audit, the November 14, 1986 Fin~l 
EPA Policy on the Inclusion of Enviroimen~l Auditing Provisions 
in Enforcement settlements (GM-52)· should be consu~tedf 

l
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fin~ncially cripplinq to· one source, ~hile mer~ly a routine 
business expense for_a~other. However, the burden is always 
on ~he ~efendant to.raise such issues durinq negotiations and 
to Justify lower·stipulated penalties than the qovernment has 
proposed. Financial ability to pay a penalty c:an be . 
determined usinq the ABEL computer proqram for corporate 
violators and the HABEL computer proqram for·~unicipal 
violators. · 

It should be emphasized that this factor should not be· 
considered a .,reason for lowering the level of stipulated 
penal1;ies below the level equal to the economic benefit. It 
would mainly affect the deqree to .Which this base minimum 
amount is increased to account for the recidivist nature of 
the violation. The key concern·is that stipu1ated penalties 
should be ·set at levels which are significant enough to deter 
violations rather than resulting in a •pay-to-pollute• . 
scheme. 

Another criterion which should be considered in settinq 
stipulated penalty amounts is the qravity of the violation, 
i.a..&..., how critical is the requirement to the overall . 
regulatory scheme and how environmentally significant is the 
violation. The environmental significance factor should 
include consideration of potential and actual harm to human 
health· and the environment. In general, consent agreement 
provisions which are central to a particular requlatory 
scheme should have higher stipulated penalties than 
provisions that are considered less significant. It is up to 
each enforcement proqram to make judgments about the relative 
importance of respective requirements. As previously. noted, 
some consent agreement requirements such as notice provisions 
may have little or no associated economic benefit, but may 
.nevertheless be critical to the regulatory program in 
question and would warrant high.stipulated penalties. 

Another consideration.related to the gravity component 
is the source'• hiatary of coapliance. If the- sourc.e has. a 
record of J1C9Vioua violations, a higher stipulated penalty 

.may be nec1•1ary b9c:ause earlier enforcement responses were 
inetfecti99 in deterring subsequent violations. 

Another option to consider whenever setting stipulated. 
penalty level• is an escalating schedule, in which the 
stipulated penalty increases with the length of the · 
violation. For exuple, violations of up to two weeks miqht 
have stipulated. penalties of $1000 per day while violations 
of two ta· four weeks might have stipulated penalties of $2000 
per day, and so on • 
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III. Method of Collection 

. Settlement aqreements should state the method by which 
stipulated penalties will be collected. Two options are for 
the settlement agreement to provide that the penalty is 
automatically due upon the occurrence or non-occurrence of a 
specified event, or it may make the penalty payable only on 
demand by the government. · · 

Automatic payment is the preferred approach. It saves 
resources which would otherwise be devoted to making demands 
for payment and may put the government in a more advantageous 
position should the source declare bankruptcy. If payment is 
made on demand, the consent agreement·should make it clear 

·that the legal liability of the.source for the stipulated 
penalty attaches immediately upon violation, and it is only 
payment of the penalty to the Agency which is not due until 
demand is made. 

Settlement agreements should always state where and how 
the penalty should be paid and how the check should be draft
ed. ~ EPA Manual on Monitoring and Enforcing Administra-· 
tive and Judicial Orders for additional guidance. In 
addition, settlement agreements should not agree to pre
enforcement review of accrued stipulated penalties. 

IV. Timibq of Enfgrcement Respgnses 

Prompt action to collect stipulated penalties due under 
any consent agreement is crucial. If stipulated penalties 
are due on demand, it is very important such demands be 
timely. The government encounters significant difficulty 
collecting stipulated penalties if it sits on 'its rights. 
Delay allows penalties to increase to levels parties may 
argue are inequitable. Sources may also raise equitable 
defenses such as lac:hes or estoppel, arguing that the govern• . 
ment cannot fail to exercise its rights for extended periods 
of time allowing stipulated penalties to continue to accrue 
and then move to collect unreasonably high penalties. The 
government. of course, can and should always rel:>ut such 
claims by az'l'ling it is simply enforcing the decree or agree
ment as agr11~ to by defendant, and is not sW:>ject to such 
equitable defenses. However, this unnecessary complication 
should be avoided. 

A cap on the amount of stipulated penalties which can 
accrue is generally not a pref erred solution to this problem. 
The stipulated.penalty wo~ld lose its ~eterrent value once 
tbe cap is reached. ·Also,·tbe main goal of any enfc:»rcement 
action must be compliance with the law so that publi.~ ~ealth 
.and welfare is protected.. If· cqnsent agreement provi.s1ons 

-- . 
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are allowed to be· ,~olated lonq enouqh for a ~ap. to be reach
ed, serious environmental consequences may have occurred. 

Providing that stipulated penalties only apply for a 
specific, reasonably short period of time in conjunction with 
reserving to the government all .available enforcement respon
ses for violation. of the consent agreement, however, solves· 
many of the problems mentioned above. By its own terms, 
stipulated penalties will not accrue to levels defendants can 
arque are inequitable. The government will be in a· strong 
position when it pursues other enforcement options, such as 
contempt actions or a new enforcement action to get 
additional penalties, because it can arque that the penalties 
in the original consent agreement were not enough to deter 
the defendant from.further violations and the possibility of 
additional penalties was clearly contemplated. 

V. Reseryation of Rights· 

All consent agreements must contain a prov1s1on.which 
reserves to the government the right to pursue any legally 
available enforcement response for violation of any consent 
agreement provision. These enforcement responses would 
include civil contempt proceedings and injunctive relief, and 
criminal contempt proceedings for particularly egregious 
violations. However, for provisions mandated by statute or 
requlation and which have stipulated penalties attached, a 
reservation to pursue statutory penalties is suggested but 
not required. For model language, see the October 19, 1983 
Guidance for Drafting Judicial Consent Decrees (GM-17). 

VI. Collectign of Stipulated Penalties 

The governaent should be prepared to collect the full 
amount of stipulated penalties due under a consent acjreement. 
No agreement should ever anticipate compromise by specifying 
instances where it will be allowed, aside from a standard 
force -.jeur8 clause. In rare, unforeseeable cirCUJBStances, 
however, t:be equities of a case may indicate that th• govern
ment may = 1 1 oaJ.se · ~· aaount it agrees to collect.. For 
penalti .. payable on demand, the government may also exercise 
prosecutorlal discretion by declining to proffer a demand for 
stipulated penalties for minor violations of a consent agree-
ment. · 

-
It may also be appropriate to provide that stipulated 

penal ties for ·violation of interim milestones ·.in a· co•pliance 
·schedule will .be.forqiven if the final deadline for achieving 
compliance is met. This is clearly inappropriate wbere there 
is significant environmental harm c2.·:sed by the defendant· 

.missing the ·interim deadl~nes. If silch a provision is used, 
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the defendant should qenera~ly be required to place accr~ed 
penalties in an escrow account until c9mpliance by the final 
deadline is achieved; 

In judici_al cases, the ·Attorney General and his 
deleqat~es in the Department of Justice (DOJ) have plenary 

·prosecutorial discretion to compromise stipulated penalties. 
This authority stems from 25 u.s.c. § 516, which reserves to 
DOJ authority to conduct the litiqation of the United States, 
includinq cases in which an agency of the United States is a 
party, and the cases· and regulations broadly interpreting .. 
this authority. 

·In administrative cases handled solely by EPA, 
stipulated penalties should be collected pursuant to the 
enforcement authority qranted to EPA under the statute gover
ning the case. .This authority to collect and compromise 
stipulated penalties varies from statute to statute. 

Separate from the process for collecting stipulated 
penalties, EPA must keep track of money owed the federal 
government (accounts receivable) resulti~g out of the acti
vities of the Agency, including administrative penalty 
assessments. A stipulated penalty becomes an acco\int receiv
able when the appropriate Agency official determines that a 
violation of a consent agreement provision with an attached 
penalty has occurred. ·under Agency financial regulations and 
policies for monitoring accounts receivable, stipulated 
penalties due and owing must be reported within three days to 
the Regional Financial Manac;ement Office (FKO). The FKO is 
responsible for entering the stipulated penalty as an 
accounts receivable into the Agency's Intec;rated Financial 
Management system (IFMS). The "appropriate agency official" 
who determines the existence of a stipulated penalty account 
receivable is responsible for keeping the FMO updated on the 
status of enforcement penalty collection efforts. A more 
detailed account of these procedures is included in the 
M~nual on llanitorinq and Enforcing Administrative and Judi
cial Orders. 

Address-: 

Reqional Administrators 
Req~ons I-X 

Deputy R~gional Administrators 
Regions I.-X · 

Reqional Counsels 
Reqions ·1-x 
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E. Donald Elliott 
General Counsel 
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Headqua~ers comp.liance Program Di visions Directors 

Mary T. Smittt, Acting Director 
Field operations and support Division 
Off ice of Mobile Sources 

·oavid euente, Chief 
Environmental ·Enforcement Section 
u.s. Department of Justice 

Associate Enforcement counsels 

Workqroup Members 
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SUBJECT: 

FROM: 

TO: Regional Administrators, Regions I - x 
Regional counsel, Regions I - X 
Associate Enforcement counsei 
Program Compliance Off ice Directors 

A. PUBPOSE 

Claims 

The purpose of this memorandum is to provide guidanee which 
explains 1) EPA policy strongly disfavoring judicial and 
administrative settlements of enforcement cases which include 
releases of potential enforcement claims under statutes which are 
not named in the complaint and do not serve as the basis for the 
Agency bringing the enforcement action, and 2) how approval for 
any multi-media settlements of enforcement claims should be 
obtained in civil judicial enforcement cases in the Region and at 
Headquarters. 

B. DISCUSSION 

As a general rule, a settlement of a hazardous waste 
enforcement action, for example, may include a covenant· not to 
sue providing the settling party with protection from subsequent. 
civil enforcement action under some or all provisions of CERCLA 
and/or RCRA. l Similarly,· a Clean Water Act enforcement 
settlement may expressly settle EPA·claims under some or all 

. provisions of the Clean Water Act. · A settlement which extends to 
potential EPA enforcement claims under any statute(s) outside of 
the program medium under which.the case was brought, ~. a CWA 
release in a CERCLA case, or a release in a CERCLA case under all 

1 The united States generally gives covenants riot to sue, 
not releases,·in the CERCLA context. This guidance, however, 
uses the terms "covenant not to sue" and "release" 
interchangeably. Use of the word "release" is not intended to 
signify any differing effect of the settlement but is merely used 
for ease of exposition. 

7 ... __ ....._ .. · 
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statutes administered by EPA, should not be qiven except under 
exceptional circumstances, because it is standard EPA policy that. 
releases, when granted, should be no broader than the causes of 
action asserted in the complaint. 2 

Although defendants often seek releases broader than the 
specific medium at issue in the case, multi-media releases for 
single-medium enforcement cases are strongly discouraged and will 
.be granted only in exceptional cases. A proposal to enter into 
such a settlement will undergo ciosescrutiny .at both the 
Regional and Headquarters level. When deciding whether to . 

·entertain a request for a multi-media release, the Region should 
consider the following factors: 

1) The extent to which EPA is in a position to know whether 
it has a cause of action.warranting further relief against the 
se.ttling party under each of the statutes included in the 
release. If, after investigation, it is determined that no cause 
of action exists, then it is somewhat more likely that the 
release might be,considered; 

2) Whether the settlement provides adequate consideration 
for the broader release. If the relief to be obtained under the 
settlement includes appropriate injunctive relief and/or 
penalties for any actual or potential vio·1ation/cause of action · 
under the other media statutes, then it is· somewhat more likely 
that the release might be considered; and 

3) Whether the settling party is in bankruptcy. If the 
relief obtained through the settlement is all the Agency can 
obtain from the settling party, and the settling party will be 
ceasing operations, then it is somewhat more likely that the 
multi-media release,might be considered if the settlement is 
otherwise favorable to the Government. This rationale is far 
more persuasive in the Chapter 7 or Chapter 11 liquidation 
context than in t:he Chapter 11 reorganizatio~ context. 

In addition, the only possible statutory releases or 
covenants not to sue that EPA will.grant are for statutes 
administered by EPA •. Multi-media settlements should not grant 
releases phrased in broad terms such as "all statutes 

2 If multi-medi'a causes of action have been as$erted 
in the United States' complaint, then settlement of and 
releases under all statutes involved in the action wQuld not be 
unusuai, provided that appropriate relief is obtained under each 

.. ·statute. Suen. settlements' would, however, require the · 
concurrence of all Regional and Headquarters media off ices 
involved, as described in Part c below • 
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administered by EPA." Rather, all such releases should 
specifically name the EPA statutes included in the release. 
Further, releases should not include broad statements reaching 
beyond EPA-adm~nistereq'statutes such as "all claims or causes· 
of act~on of the United States." A settlement should also not 
release any common law claims EPA may have, because it is not 
clear what, if any, Federal common law exists in the 
environmental area, and thus a release of this kind is of 
undefined scope. Similarly, State law claims should not be 
released by the Federal government, since it is unc-lear what, if 
any, Federal causes of-action derive from State' law. Moreover, 
as a matter of practice and policy, we should not purport to bind 
States when they are not directly involved in our enforcement · 
cases. 3 As always, releases may be granted only for civil 
liability, not for criminal liability. 4 

C.' PROCEDURES 

All settlements involving multi-media resolution of 
enforcement claims require the approval of the appropriate EPA 

.officialCs> consistent with Agency delegations of authority. For 
civil judicial enforcement cases specifically, all multi-media 
settlements, including all CERCLA settlements resolving claims 
under other EPA~administered statutes, require the approval or 
concurrence of the ~-OECM. 5 ·In any case in which the Region· 
wishes .to propose to the AA-OECM that EPA enter into such a 
settlement, certain procedures must be followed. 

3 Ordinarily, State claims are independent of Federal 
enforcement authorities arid are not compromised by settlement 
under the Federal authorities. 

4 Releases ·should also ·be drafted in accordance with the 
policy and practice of each medium involvec:l. In most enforcement 
,actions, this means that the release is based upon information 
known tQ EPA at the time of the settlement and does not extend to 
undefined future violations or site conditions. 

· s. For administrative enforcement cases which include multi
media releases, the Regions similarly should obtain the 
concurrence of all EPA officials Cat Headquarters or in the 
Reg,ion, as the case may be) consistent with the· relevant EPA 
delegations covering_ administrative settlements under each 
sta-tute included within the release. Cif all authorities 
included within the release are delegated to th~ Regions, then no 
Headquarters concurrence is needed.) Of course, some 
administrative settlements with multi-media releases will.also 
require approval by the Department of Justice when a DOJ ~ole is 
established by ·statute. 

. . 
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First, cross-media consultation among all affected Regional 
program off ices and Off ice of Regional counsel branches must be 
undertaken. This consultation should involve joint investigation 
as to whether there are any actual or potentia1·causes of action 
under any.statute under wh~ch a release is contemplated. 1'n 
appropriate investigation, for example, is likely to include a 
check of all relevant files, a determination of whether a field 
inspection is warranted, and, if so, an inspection, and an 
inquiry to State program and legal counterparts to ensure that 
EPA is not unknowingly settling or waiving any potential claims 
it may have based upon relevant and available information; In 
the event that an appropriate cross-media investigation cannot be 
undertaken, a release for any uninvestigated medium cannot be 
given. 

Second, when the settlement is referred to Headquarters for· 
approval or concurrence, the Regional Administrator's cover 
memorandum to the ~-OECM should highlight the existence of the 
multi-media settlement or release~ It should also include a 
statement by the Regional Administrator <or any other Regional 
official delegated responsibility to approve the settlement on 
behalf of the Region) that the Region has evaluated all possible 
claims under all EPA-administered statutes included within the 
release and, after diligent inquiry, has determined that, to the 
best of its knowledge, no claims exist, or, if any claims do 
exist, that it. is in the best interest of the Agency to settle 
the claims in the manner included in the proposed settlement. If 
~laims do exist, the RA'S memorandum should explain why the 
settlement is in the best interests of .the Agency. 

\ . 

Lastly, the OECM Division for the program area.that has the 
lead in the settlement must take certain steps to ensure that 
the other affected OECM Divisions and their program counterparts 
·at Headquarters do not object to the multi-media release. The 
lead Associate Enforcement Counsel should provide a·copy of the. 
settlement, the RA's cover memorandum, and any other relevant 
supporting· material from the Region <~. in the case of a 
CERCLA settlement, the Ten Point Sett~ement Analysis> to all 
other OECM Associates who are responsible for any statutes 
included in the release with a request for written concurrence 
within 21 days. Each Associate should in turn consult with, and, 
if part of standard procedure, o~tain the concurrence of, his/her 
Headquarters program counterpart on the settlement. The lead 

.Associate and his/her staff should coordinate all OECM comments 
or requests for additional information from the Region to help 
avo.id presenting the Region with conflicting comments or · 
requests. 

After all neces:Sary concurrences have been received, the 
lead Associate Enforcement counsel will transmit the settlement 
to the AA-OEcM for final action, with a copy of all Headquarters 
concurrences attached to the package.. Although OECM will strive 
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to meet its standard 35-day turnaround time for civil judicial 
settlement referrals, because multiple Headquarters offices are 
involved, the Regions should expect that multi-media release 
settlements may take greater time to be reviewed and approved by 
Headquarters than single-medium settlements. To assist OECM in 
obtaining concurrences as expeditiously as possible, the Region 
should actively consult with the lead OECM Division during 
negotiations so that OECM will have advance notice of the cross
media release issue and will be able to consult with other OECM 
Divisions before the settlement is referred to the AA-OECM. 

D. DISCLAIMER 

This memorandum and any internal off ice procedures adopted 
for its implementation is intended solely as guidance for 
employees of the U.S. Environmental Protection Agency. It does 
not constitute a rulemaking.and may not be relied upon to create 
a right or a benefit, substantive or procedural, enforceable. at 
law or in equity, by any person. The Agency may take action at 
variance with this memorandum or its internal implementing 
procedures. 

If your staff has any questions on this matter, please ask 
them to contact Sandra-Connors of OECM~waste at 382-3110. 

cc: Richard B. Stewart, Assistant Attorney General, Land and 
Natural Resources Division, U.S. Department of Justice 

David T. Buente, Chief, Environmental Enforcement Section, 
Land and Natural Resources Division, U.S. Department of 
Justice 
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UNITED STATES.ENVIRONMENTAL P?C7E:CTION AQC.~•C"f 
WASHINGTON, 0.C. 20460 

- . . --

-
SUBJECT: Documenting Penalty Calculati'ons and Justifications in 

EPA Enforcemen~~. 

J.ames M. S~ ~ FROM: 
Assistant' Administrator 

TO: Addressees 

This memorandum institutes a uniform system for documenting 
penalty calculations and explaining how they are consistent with 
the applicable penalty policy in all EPA enforcement actions. It 
expands on the September 14, 1987 Guidance on Processing of 
consent Decrees (GM-64) and requirements in several media 
specific penalty policies. The system will allow reqional and OE 
management to assure that EPA settlement agreements comply wit:h 
applicable penalty policies, and will provide documentation for 
our.actions for purposes of oversight review. The memorandum 
sets out the information reqarding 'the penalty which must be 
discussed at each stage of litigation. The exact format of the 
discussion is left to the discretion of each program. All 
discussions of the agency's settlement position regarding 
penalties are, of course, strictly enforcement confidential 
worlcproduct, should be clearly labeled as such and should not be 
released. · 

. Effective immediately, every settlement pa~Jcage transmitted 
from the Regional Ad11inistratoror Regional Counsel to 
Headquarters for concurrence must include a written "Penalty 
Justification.• This should include an explanation of how the 
penalty, including the econoaic benefit and gravity component., 
was calculated. Th• Reqion should then discuss in detail the 
justification for any mitigation of either coaponant. In 
particular, reference should be made to the factor or language in 
the.penalty policy that is relied upon to justify the mitigation, 
and a discussion aust be included detailing why ai.tigation is 
warranted in the particular case. For ac:tllinistrative cases, a 
Penalty Justification should be prepared for circulation within 
the. Office of Reqional Counsel with a final consent agreemen•c or 
order. It· may not be circulated to th• agency official who :signs 
the final order as th• praiding agency off.icial, usually the 
Reqional Adlliniatrator, because it· could conati tute ex· porte. 
communication vhicb would have to be shared with defendants under 
40 C.F.R.; Part 22. ~--~ ··\ 

~:\ 

: -·.,, : . -~ 
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When the factor relied upon to justify mitiqation is 
litigation risk, the Region should state the probable outcome of 
litiqatio~·along with leqal and factual analysis which supports 
its conclusion. For judicial cases, this should be done in 
consultation with the Oepartment'of Justice. Specific discussion 
of the ev1dentiary problems, .adverse legal precedent, or other 
litigation problems in the case should be included. If the 
required diseussion of the penalty is contained in the litigation 
report or subsequent correspondence between the ORC and OE, the 
settlement packaqe from the Region may reference this discussion 
along with an attachment of the previous documentation. 

A· similar discussion of Penalty Justification should als~ be 
included in every settlement package· transmitted from the 
Associate Enforcement counsels for the signature of the Assistant 
Administrator. The Headquarters staff may, however, reference 
the discussion in the regional memorandum when it is sutfic~ent. 
Seriously deficient Penalty Justifications will be returned to 
the Region to allow a proper analysis to be prepared before the 
Assistant Administrator for Enforcement reviews a consent decree 
for signature. 

In addition, each Office of Reqional counsel case file .and 
all OE files in cases in which OE is involved should contain at 
all times durinq the course of an enforcement action 
documentation of the current bottoa line aqreed upon by the 
litigation teaa. For civil adainistrative cases, this will begin 
with the filing of the administrative complaint. Fer civil 
judicial cases, this will begin with the litigation report, which 
should include the penalty proposed by th• Region.initially •. The 
litigation report shoUld clearly indicate how the gravity and 
economic benefit coaponents were calculated under the applicable 
penalty PolicY and discus• in detail any aitiqation that is 
proposed. Siqnificant uncertainties Which coUld result in 
further aitigation should also-be identified. · 

. Th• 01 attorney assiqned to the case will then determine if 
oz concurs witb the.penalty proposed by the Reqion in reviewing 
the referral. oz concurrence will be docmlented in writing, 

· placed in tli8 oz c:aH file and provided to th• Reqion. If OE 
does net concur with th• penalty proposed by the Region.in th• 
·referral, th• -igned OB attorney will-prepare a uaorandma to 
the Reqion stating with specificity th• baais(es) of the 
nonconcurrence. 

once.the enfo~t action ia initiated or ·Pre-filing 
neqotiationa·beqin, tb9 litiqation teu should docuaent any 

_agreed upon cbanqa to·the mttoa line-penalty based. upon new 
information· or circmllltancea Vllicll ari•• durillCJ the course of th• 
entorceaent action •. Tllia documentation .uat, at a wtnimm, 
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include a rnemoranduf.l to the file recording how both the gravity 
and ~ccnomic benefit components were calculated, the basis in the 
applicable penalty policy and in the specific.facts of the case 
for any nitigation, and the changed circumstances or new · 
infor.:la<:::n ·.~·hich justify r.iodif ication of the bottom line. This 
~ill be es~ecially beneficial in cases where there are changes in 
the litigation team over time. It will enable new attorneys · 
assigned to the case to know what the current bottom line penalty 
is and how that has been determined over the course of the case. 

These requirements will serve several functions. t~ will 
ensure that management has adequate information to judge 
consistency with the applicable penal~y policies in specific 
cases and in the various enforcement programs overall. It also 
will ensure that every regional case file and· all OE files in 
cases in which OE is involved have written documentation of how 
the penalty obtained was calculated and justified in terms of the 
penalty policy. This is essential for reviews or audits of our 
settlements. 

Addressees: 

Regional Administrators 
Regions I-X 

Deputy Regional Administrators 
Regions I-x· 
Regional Counsels 
Regions I-X 

E. Donald Elliott 
General Counsel 

Hea~quarters Compliance Proqram Division Directors 

Associate Entorcement counsels 

Richard B. Stewart 
Assistant Attorney General 
Environment· and Natural Resourc-s Division 
tJ. S. _Department ot Justice 
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MtMORANPUH 

SUBJECT: 

FROM: 

Oocumentinq Penalty Calculations and Justifications in 
EP~ Settlemen~ents 

James K.~ 
Assistant A niS'f'rator 
Off ice of Enforcement 

TO: Addressees 

Attached is final .guidance on documenting penalty 
calculations and justifications in all EPA enforcement actions. 
We have made several revisions to the draft memorandum in 
respo~e to Re9ional comments. 

·Two Regions point~·out'that the requirement to include the 
discussion of the penaltt in settlement packages which go to thca 
Regional Administrator in administrative cases violates the 
prohibition against ex P•rt• communication in 40 C.F.R. Part 22 
where the Regional AdJlinistrator is acting as the presiding 
agency official. The memorandum has been changed to reflect 
this. The penalty documentation requested is still required in 
administrative cases. However, it should be circulated only 
within the Office of Re<Jional Counsel and the program office 
where the ProcJram Off ice Director is not the presiding agency 
official. This-discussion should not be circulated ~o the 
Regional official who acts as the presiding official. 

so.. comaentera expressed concem as to the level of detail 
and. lenC)th of meplanation required. What is contemplated by tr.Le 
mU1oranc:hm ia a document which calculates the unmitigated penalty 
and. diacua- th• factors relied upon for any aitigation. Thi!' 
should generally take only a page or two. It is not acceptable 
to simply say, for exaaple, that the qravity component was 
mitigated by 30t due to defendant's inability to pay without s~me 
explanation of wbat the Region did to ascertain the defendant' i:i 
financial status, .. consistent with the IJSIL program and agency 
quidance. 

. One Rftgion expressed concern· that, with regard to mitigatir,iq 
penalties w~th reference to aunicipalities, there is no ag11ncy 
quidance on this issue and, therefore, no policy they can · 
reference· to justify aiti9ation. We are not addressing this 
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issue in this memorandum, but OE will consider future quidance on 
this topic~ Several commenters expressed concern that the .. 
required penalty documentation be marked and treated as 
enforcement confidential work product. A caution to this effect 
has been added. 

Several commenters were also concerned that the memorandum 
will cause a siqnif icant paperwork burden with its requ~rement 
that every time a bottom line penalty changes, a new 
justification needs to be drafted. What is required by the 
memorandum is only that cnanqes since the last penalty 
justification be discussed. Points which are already adequately 
discussed in previous documentation need not be repeated. 
Previous documentation which fully discusses an aspect of the 
penalty can simply be referenced. one commenter su9qested that 
penalty documentation' only be required at the end of the 
litiqation in the settlement packaqe.. This is not acceptable 
-because it invites pgs; hoc rationalizations. 

Finally, one commenter suqqested that a similar requirement 
be applied to injunctive relief. This is not a subject which 

·.will be addressed in this memorandua, but OE will consider it for 
future quidance. ' 

If you have any questions concerninq this memorandum, please 
contact Elise Roerath of the Air Enforcement Division of OE at 
FTS. 382"'1'2843. 

Addressees: 

Reqional Adllinistrators 
Region• I-X. 

Deputy bc}ional Ad:ainistraton 
R99iona I-X 

Reqional COUnsel• 
RecJiona I-X 

Associate Bnf orceaent counsel• 

E. Donald Elliott . 
General Counsel 

ReadqUarters co.pliance Pr09raa Division Directors 
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Richard B •. ste•ii1art 
Assistant Attorney General 
E~~ironment and· Natural Resources Division 
c.s .. Department of Justice 

r 
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"Multi-Media Settlements ·of Enforcement Claims", February 6, 
1990. 



IV.C.22. 

"Interim Policy on the Inclusion of Pollution Prevention and 
Recycling Prov~sions in Enforcement Settlements", February 25, 

·1991. 



SUBJ'ECT: 

FROM: 

Toi 

UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY 

WASHiNGTON. C.C 2!>460 

fEB 25 1991 

Interim Policy on the Inclusion of Pollution Prevention 
and Recycling Prov~'sio s in Enforcement Settlements 

JameSK. S~ 
Assistant A · ist tor 

Regional ~dministrators 
Assistant Administrators 
General. Counsel 

,. This memorandum trans:!its the final interim policy 0,1 the 
use of pollution prevention and recycling conditions in Aqency 
consent orders and decrees (see Attachment). ·It ref!ects your 
extensive collllllents on the draft version distributed on 
September 25, 1990, as well as the subsequent work of the ·' 
Poll.ution Prevention/Settlement Policy Workgroup. 

This interim policy is part of the Aqency's overall strategy 
to make pollution prevention a.major component of all Aqency 
proqrams. It en~ouraqes the use of pollution prevention and 
recycli~q conditions in enforcement settlements,. either as. 
injunctive relief or as •supplemental environmental projects" 
incidental to the correction of the violation itself. When a 
pollution prevention condition is considered as a supplemental 
project, this interim policy should be used in conjunction with 
the recently-issued P2licy on the Use of Supplemental Enforcement 
Proiects in EPA Settlements (February 12, 1991). 

This interim policy is effective immediately and should be 
used whenever a pollution prevention condition is beinq 
considered as part of a consent order or decree. Each national 
media compliance program may decide whether to develop its own 
more specific pollution prevention settlement quidance or 
continue to use this qeneral -quidance. The Aqency plans to 
develop .final quidance in FY 1993, afte~ qaininq further 
experie~ce in neqotiatinq:pollution prevention settlement 

. conditions. 

. ... ::. -·~: ... 
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I· am conf i·dent that this interim policy wili' help the Aqency 
secure the additional prote:e:tion of human health and the ' 
environment Which pollU'tian prevention Offers. Any questions you 
or·your staff may have. reqarding its implementation should be 
addressed to Peter Rosenberg, the Workgr~up Chairperson (off ice· .· 
of Enforc~ment, 382-7550). · 

Attachmen~ 

cc: Deputy Administrator 
Associa~e Deputy Administrator 
Deputy Regional Administrators 
Regional Counsels 
Reqional Program Division D}rectors 
Program Compliance Directors 
Associate Enforcement Counsel~ 
o~ Off ice Directors 
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INTERIM EPA POLICY ON THE INCLUSION OF POLLUTION PREVENTION 
ANO RECYCLING PROVISIONS IN ENFORCEMENT SETI'LEMENTS 

. I. Purpose ... . . 
This document provides Aqency enforcement personnel with a 

qeneric interim policy.and 9uidelines for includinq pollution 
prevention and recyclinq provisions in administrative or 
judicial settlement aqreements. It encouraqes pollution 
prevention and·recyclinq both as a means of returninq to 
compliance and as supplemental environmental projects by offerinq 
several incentives while preservinq effective deterrence and 
accountability for compliance and e~vironmental results. 

II. Background 

The.Aqency defines pollution prevention as the use _of 
proce~ures, practices, or processes that reduce or eliminate· the 
qeneration of pollutants and wastes at the source •. Pollution . 
prevention encompasses both the concepts of-volume reduction and 
toxicity reduction. /l Within the manufacturinq sector, examples 
of pollution prevention include such activiti~s as input 
sut>stitution or modifica~ion, product reformulation, process 
modification, improved housekeepinq, and on-site.closed-loop 
recyclinq. The Aqency's "hierarchy" of environmental protection 
practices consists of pollution prevention, followed by 
traditional recyclinq, treat.Jnent and control, respectively. /2 

" The Off ice of Enforcement's pgllution Prevention Action 
El.An (June JO, 1989), states that a stronq enforcement proqram 
can promote pollution prevention qoals by enhancing the desire of 
the requlated coJ111Dunity to reduce its potential liabilities and 
resultinq costs of resolvinq noncompliance. An emphasis on 
preve.ntinq pollution· at the· squrce can help reduce or eliminate 

l/ see the forthcoming Pollution Prevention Policy Guidance, 
especially pps. 3-6, for a full discussion of the considerations 
underlyinq the Agency's definition of p0llution prevention. Both 
the Guidance and the Pollution frevention Act of 1990 
(P.L• 101 - 508) exclude •end of pipe" recycling from the formal 
definition of pollution prevention • 

. ·21 Al thouqh non-closed loop ( i: e. , •end-of-pipe") recyclinq 
occupies the second tier of the .•hierarchy• behind pollution 
prevention, it will, because of its environmental benefit, be 
included within the scope of this interim policy. All .elements 

·of this policy will apply to such recyclinq to the same extent as 
use and production substitution activities which constitute the 
formal definition of ·pollution prevention. 
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root causes of some·violations and thereby increase the prospects. 
for continuous compliance in the future. /J 

In addition to this "indirect" incent.ive for pursuing 
pollution prevent~on, ~e. Action Plan recognized that pollution 
prevention could be directly achieved by initiating . 
enfo=cement actions against individual noncompliers •. The Agency 
is constrained from requiring (i.e., imposing unilaterally) .. 
pollution prevention·activities in the absence of statutory, · 
regulatory_, or permit language. Until the Agency co'lllJllences an _ 
enforcement action, respondents ·are generally free to choose "bsai 
they will C011lPlY· with Federa·1 environmental· requirements. 
However, once a civil or adJllinistrative action has been 
initiated, ·the sP«tcif ic means of returning to compliance are 
subject to mutual aqreement between the Aqency and the 
respondent. 4/ The -settlement process can be used to identify 
and implement pollution ·prevention activities consistent with the 
Agency's overall enforcement approach •. 

The Off ice of Enforcement chaire~ a workqroup, which 
included representation by the Progra.::-. :ompliance Offices and 

·Regions III, IV, and 'VIII·, to develop an interim policy on the 
use of pollution prevention conditions in. enforcement · 
settlements. In addition, OE and the Proqrams will receive 
funding from the Off i.ce of Pollution Prevention for technical 
support to develop'-and evaluate pollution prevention proposals in 
settlements in FY 1991•2 and to evaluate their utility for 
promoting lonq-term compliance and for permanently reducing the 
level ~f pollutants or.toxic di~charges into the environment. 

'III. Statement gf Interim Policy 

It shall be a policy of the Environmental Protection Agency 
to favor pollution prevention and recycling as a means of 
achieving and maintaininq statutory and.rec;Ulatory.compliance and 
of correcting outstanding violations when negotiating enforcement 
settlements. While the use of pollution· prevention conditions is 
not mandatory (for either a program/Region to propose or for a 
defendant/responde~t to. accept), Agency negotiators are stro 
encoraged to try to incorporate po n prevention •tions 

· · se emen s w en easible. The policy 
ts applicable .to bbth civil and criminal enforcement settlements 
involving private entities, Federal facilities or municipalities. 

I 

J/ Office of Enforcement Pollution Prevention Action Plan,'paqe 2 
' 

4/ Note that some pollution prevention-related activities, e~q., 
environmental auditing, can be sought as injµnctive relief in 
appropriate circumstances. see, Final EPA Policy on the 
Inclusion of Enyironmental Auditing proyisigns in'Enforcemept 
St;ttlements (GM-52) 
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Amonq the types of situations which favor the use of 
pollution prevention conditions in-enforcement settlements are: 

a. recurring patterns. of violations which' are unlikely to be 
corrected by additional "add on" controls or improved . 
operations and maintenance, and elimination or substitutio~ · 
offers the best prospects for the· permanent· return to 
compliance:. 

b. ·proposed solutions which do not create environmental problems 
in other media (i.e., have no neqa~ive cross-media impacts):· 

c. effluent' emissions or discharqes for which technically 
and economically feasible pollution prevention options 
have been identified; · 

d. vio.lations ·which involve. one or more Pollutants listed on the 
target list of 17 chemicals the Aqency will emphasize a·s 
part of the ~mplementatio~ of its Pollution Prevention 
Strategy (see appendix A for list of chemicals). 

Pollution prevention.settlement conditions can either be 
specific activities which correct the'yiolation or activities 
which will be undertaken in addition to those necessary to 
correct the violation. 

'The interim policy should be implemented in concert with the 
.Agency's new Pollution Prevention Guidance and Pollution 
Prevention Strategy, as well as Office of Enforcement policy 
documents, including the EPA Policy on the Inclusion of 
Environmental.Ayditinq ProyisiOns in Enforcement Settlements (GM-
52): A Framework for Statyte-specific Approaches to Penalty 
Assessments: Implementing EU's Policy on Ciyil Penalties (GM-
22,), and the·newly issued Supplemental Enyirbnmental froiects 
Policy (February 12, 1991), Whic~·amends the "alternative . 
payments" section of GM-22: the Office of Enforcement's Pollution 
Prevention Action Plan (6/30/89): and the Manual on Monitoring 

:and Enforcing AdJpinistratiye and Judicial Orders (2/14/90). /5 

A. Pollution Prevention as a Means of Correcting the Violati.on 

By definition,• a use/source reduction or recycling activity 
which corrects the original yiOlation will be media and .. facility 
specific. When conducting settlement negotiations, the Agency 
shall consider whether it is appropriate (e.g., technically and 
economically feasible) to correct the violation(s) through 
implementation of source reduction or recy~1ing activities. 

5/ These documents are available throuqh the Off ice of 
Enforcement General Enforcement General Policy compendi\im 
and/or the Enforcement Docket Retrieval System (EDRS). 
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Examples include compliance with permit.requirements by s~i~chinq. 
from a hiqh to. a lower toxic solvent.which reduces excessive 
emissions or discharqes or by recycling effluent. /6 

Pollution prevention. conditions.may.be proposed.by .either 
the Agency or the respondent. Inc~usiqn of any condition rests. 
upon the, outcome of mutual ,neqotiations between the two sides.· 

a. Pollution Prevention conditions "Incidental" to the 
Corres;;ion of the Violation . · 

·ouring negoti·ations to resolve the violation, the Agency 
also may.consider as settlement conditions supplemental pollution 
prevention projects.in addition to the specific actions or 
injunctive relief needed to correct the violation~ Potential 
examples include phasing out a pollutant.within a specific period 
of time or a co111J11itment by a facility to chanqe production · 
·technology at more than one facility. . · 

. ' 
Pollution prevention settlemQnt conditions which do no. 

by themselves correct ·the violation will usually be negotiated · 
as "supplemental environmental projects" ~nd, as ·such, are 
subject to the criteria described in the recently-issued policy 
on the use of supplemental projects which amends part of the 
Agencywide Framework for Ciyil Penalties (GM-22) /7. %be 
decision to consider. accept. or reject such proiacts rests 
exclusiyelv with the Agency. 

IV. Specific Elements of the In·:E:tim pgllu1;ion Preyentigp Policy 

:A. Timelines for Implementing Pollution Prevention Cgnditions 

EPA's ,enforcement policy calls for the."expeditious• 
. return of the violator to compliance~ /~.'As a general rule, 

.·. 6/ A f.irm could theoretically return to ·compliance by reducing 
'the scope of operations, i.e., by prOducinq less and, therefore, 
reducinq its discharge or emissions •. Although-this may.return 
a facility to compliance, "it is not •pollution prevention" within 
the Agency's definition nor the scope of this interim policy. 

7/ The term •supplemental environmental prgjes;t• replaces the 
.term "alternative payments" used in GM-22. The Aqency has 
~ecently·issued a new policy ~n the use of these projects, 
Guidelines for Eyaluatinq Supplemental Enyironmental prgjects. 
which replaces the section on "alternative payments" on pps. 23~ 
27 of GM-22. It provides detail~d quidance on the •scope" of · 
.eligible supplemental projects, including ones which are related 
to pollution prevention. Also see Section IV B2, bllgw. · 

8/ Ciyil Penilty Policy Framework (GM-22), page. 13 
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there shall be no siqnificant ("siqnificant" to be defined by· 
each proqram) extension o~ the ~normal" time. period for returning 
to compliance. Under no circumstances will a respondent be 
granted additional.time to correct the yiolation in exchange for 
his conduct of a supplemental environmental proiect. (see IV B 2, 
below). For example, a facility which exceeds· its effluent.limit· 
would have.to return to compliance within the "normal" time 
period the NPDES'proqram estimates for facilities of that size 
and type. This time period would nQt be extended if, ,as part of 

·the ove.rall settlement, the respondent also aqreed to establish a 
sl~dqe recyclinq system. 

If a pollution prevention activity is presented 1s the means 
of correcting tbe yiol1tion, however, the Aqency settlement team 
has some additional flexibility in neqotiatinq an implementation 
schedule, qiven that pollution prevention alternatives sometimes 
add an element of complexity to a facility-specific compliance 
strateqy, especially if it involves new or innovative technoloqy 

The .enqth of time which is deemed to be "expeditious" is 
ultimately a. "best judqment" decision on the part of the EPA 
negotiators. It should li>e based upon their assessment of the 
ecoloqical and pUblic health-related risks and benefits involved, 
in providing the additional.time to return to compliance. · 

. While Federal neqotiators should. consider the followinq 
factors in decidinq whether to use innovative pollution 
prevention technoloqy ·as in.juncti ve relief at any time. they· 
become even more relevant when decidinq whether to. extend the 
"normal" timeline for resolving a violation. ~f a decision li 
made to extend the timeline ,· the F.ederal ·negotiators should also 
establish interim·milestones and controls to assure the adequate 
protection of public.health and the environment while the 
pollution prevention relief is beinq implemente~. (cf. Section C, 
below): 

1. Seriousness.of the yiolatign 

Both the aqqreqate amount and toxicity of excess emissions 
or discharqes .affect the decision whether to·e>ctend the· 
compliance timeline. Some.violations (e.q., those which meet 
"imminent and substantial" endanqerment definitions) must be 
corrected 1s guickly as possible. even when that involves 
foregoing a pollution prevention approach in favor of traditional 
treatment technoloqy. Even when the violation has a much less 
potentially adverse impact, Federal negotiators should 
consider whether the risk allows a lonqer timeframe • 

2._.Aggregate Gain in "E¥1:r•" Pollutign· Prevention 

Schedules shou.ld be extended only where there is an 
important net permanent reduction in the overall amount or 
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toxicity of the pollution as a result of a poi~ution prevention· 
project which requires a lonqer timeline ·to implement than would 
"end-of-pipe~ controls. (Note: This consideration is appropriate 
Qn.U wnen a lonqer· compliance timeline is at issue since~ "all 
otner thinqs beinq equal," the Aqency would prefer ,a.pollution 
prevention approach to traditional treatment •nd/or disposal.) 

3. Reliability/Ayailability Of th·e Technology 

The pollution prevention technoloqy beinq u~ed to implement 
the injunctive r.elief ·should (ideally> have been successfully 
applied or tested at· other· facilities~ While not intended to 
discouraqe t~e use of innovative prevention or reduction 
technoloqies, the more "experimental" or "utttried" the · 
technoloqy, the more riqorous Federal neqotiators should be. about 

·extending th~ ".normal".compliance.timeline. Tt)e technoloqy:. 
should also avoid the cross-transfer of pollutants. 

4. Applicability of the Technology 

The Federal neqotiators should be more willing to extend the 
compliance timeline if the pollution prevention tec~noloqy is 
applicable to other facilities, so that, if successful, the 
lessons learned.can be disseminated industry-wide. 

5. compliance-related· considerations · 

The pollution prevention approach offers the best prospects 
for a permanent return to compliance. 

- B. Penalty Assessments 

l. General Considerations 
. . 

Under EPA's qeneral framework for assessing civil penalties 
CGM-22) and its proqram-specific applications, most formal · 
enforcement actions are concluded with· a penalty. The two 
elements of the penalty calculation are the grayity·of the . 
violation and the economic benefit of noncompliance. The former 
can be adjusted upward or downward depending several factors. · 
·The latter sets the penalty "floor •. 11 /9 · 

The willingness of a respondent to correct the violation 
~a a pollution prevention project can be one ~f the,assessme~ 
factors used to.adjust the "gravity" component of the penalty. 
The defendant/respondent's willingness to comply with permit 
requirements through pollution prevention activities can be 
seen as a "unii«4 factor" ( e. q. , public policy · 

9/ See OE's·Guidance on Calculating the Economic Benefit of 
Noncompliance for a Civi'l Penalty Assessment, (GM-33) 
10/ G~-22 pps. ~:-4 
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considerations·) which may warra~t an adjustment of the .qravity
based penalty factor·consistent with proqram-specific penalty 
policies. · 

.calculation of the economic benefit'Of noncompliance may 
have particular consequences for the inclusion of· pollution 
prevention conditions in settlements. .For example, two of the 
variables used by the BEN Model to calculate _the penalty are 
the time expected to elapse from the date of the yiolation until 
the date of compliance (i.e., the estimated future date at which 
the facility would be expected to return to full compliance) 
and the expec;ted cost' of returning to compliance. /ll. This 
calcul'ation could create a disincentive for a respondent to 
correct·the violation with pollution prevention technoloqy 
(i.e., the longer.the facility is expected to be out of 
compliance and the higher the cos~ of returninq to compliance, 
the larqer the economic benefit of noncompliance and, ultimately, 
the ·1arger the penalty) •. 

In order to eliminate this possible disincentive, the 
penalty amount should ~ calculate~ using the cos~s and 
timeframes associated with both the pollution prevention·api>roach 
And the conventional way of .correcting the violation. The final 
penalty will be the smaller of the .two calculations,· so long as 
the Federal·neqotiators have decided to.allow the "longer" 
timeframe for returning to compliance. However, the settlement 
agreement should.also provide f~r stipulated penalties in the 
event the violation is ngt corrected or exceed$ its compliance 
schedule. 

several other cri ter.ia currently contained in GH-22 will 
t:onti.nue· to apply to pollution prevention projects. For example,· 
a minimum cash penal ;.Ll'_hall alt!ays ~ · collected c subject to 
prOC)ram-spec-if ic guidance) , recjardless · of the value of the 
project, and it generally should not be less tb•n the economic 
benefit of noncompliance. . 

2. supplemental Enviroomental Projects 

When aettlinq an enforcement action, the Agency also aay 
seek additional relief in.the form of actiyities wbieh remediate 
the adyersc health or enyiroomental conseauences of the original 
violation. The size of the final assessed penalty-may reflect 
the commitment of the defendant/respondent to undertake the~e 
"supple~ental environmental projects•. · 

' . 
As noted previously, t'1e Agency's recentl'y issued Policy on 

the Use of Supplemental Environmental ProiCc;ts, which amends and 
supersedes GM-22's discussion on "alternative payments,". . 
identifies pollution prevention proj~cts as one of five general 

ll/•GM-22, pps. 6-lO 
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cateqories of projects. eliqible for consideration. /12. In 
order to be part of the consent order or decree, a proposed 
suppleinenta.l pollution prevention project must meet all. of the 
criteria discussed in the policy, incl~ding those ~hich relate :to 
the "scope" of the projects, the amount of penalty reduction, and 
oversiqht requirements_. · · 

·vne important criterion involves the •nexus" between the 
violation and the supplemental project. Nexus,•· which. is defined 
as •an appropriate ••• relationship between the nature of the 
violation and the environmental benefits to be derived from the 
type of supplemental environmental project," helps assure that· 
the supplemental project furthers ·the Agency's statutory mandate 
to clean up the environme~t and deter violations of the law. /13 

The policy also. states that while studieS are generally not 
eligible mitigation projects, this prohibition will be modified 
slightly only for polluticm preyention studies. 14/ The policy 
specifically exempt pollution prevention projects from the •sound 
business practices~ limitation which are in effect for the four 
other categories of supplemental environmental projects./15 

Fed~ral negotiators.who ·are considering the adoption of 
supplemental pollution prevention projects should refer . 
specifically to the Policy on the Use of Sypplemental 
Enyironmental Prgieets to make sure that tha proposed pollution 
prevention project meets all applicable criteria. 

C. Tracking And Assessing COmpliance With the.Terms gf the 
se;tlement 

T~e Agency places a premium on compliance with the terms of 
its settlements and .several document& exist whieh.outline . 

.. procedures for enforcing final orders and decrees, which may 
range from modification of ·the order to stipula~ed penalties and 

i·21 The five categories cover pollution prevention, pollution 
reduction, environmental restoration, environmental auditinCJ,,·arad 
public awareness. 

13/ Pglic:y. p. 1. The extended discussion of •nexus• and example 
of suppleaental pro)ccts which meet·the .•nexus• requirement are 
on pps. 5 - 8 •. 

14/ Policy.~ p. 9 

15/ Policy, pps. 8 - 9 
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motions to enforce the order and contempt of Court •. /16 

A. more· diffic-~•lt situation arises when the respondent 
.despite his best ".qood faith efforts" -- ·fails to successfully 
implement a pollution prevention activity wbich is required to 
correct the violation (e.q., is the injunc~ive relief). · 
Ultimately. the respondent must-be responsible for full 
compliance. If the pollution prevention approach does not work. 
he will be required to return to compliance through traditional 
means .. 

In order to·make s\ire that the violation is ·corrected. car 
well as minimize any additional lia.bilities which may accrue to 
the defendant/resp0ndent) the consent order or deereg yill state. 
that any pollution prevention proiect which is uses:! to · 
aehieye compliance with ·, legal standard must haye a "fall-blek" 
schedule reguiring the use of.an proyen technology agreed to by 
all parties to the settlement and wbich will be implemented .. ·if 
necessary~ by a time certain. The settlement aqreement also 
-should establish a systematic series of short term milestones so 
that preliminary •warninq siqns" can be triqqered· promptly and 
issues raised. If the Aqency decides that the "innovative• 
pollution prevention approach wi.11 ~ot succeed, the •traditional" 
remedy must be implemented aceordinq to the set schedule. Under 
these circumstances, as lOng as the "fall-back" Ctraditional> 
remedy is implemented on schedule. the defendant/respondent will 
only have to pay an additional penalty equal to the eegnomic 
benefit of the further delay in. compliance, offset by the actual 
expenditures incurred as a res~lt of the unsuccessful effort to 
comply throuqh pollution prevention. If the actual expenditures 
on pollution prevention equal or exceed the incremental economic 
benefit of noncompliance usinq conventional controls, there would. 
be no additional. 'penalty. · -. 

o. Delegations and L@yel of Concurrence 

Settlement conditions which involve more than one proqram · 
or Region (e.9., a aulti-media or multi-facility case) usually 
require additional oversiqht, and the estimated amount of time 
and resources required ~or effective oversiqht is.one criteria 
which the Aqency will.use to determine whether to i'nclude the 
project in the settlement agreement. · The respondent should 
shoulder as much of the·direct costs as feasible. (e.q., pay for 

16/ The respondent's failure to carry out a pollution prevention 
activity which is a supplemental project shall be dealt with 
throuqh procedures outlined in GM-22 and the supplemental 
Environmental Projects Policy (e.q., reimposition of.the·full 
civil penalty and/or the assessment of stipulated penalties 
contained in the settlement once the Government deteraines that 
the conditions have·not ~en fulfilled). 
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an independent auditor to monitor th~ status of the project and · 
submit periodic reports, inc·ludinq a final one which evaluates 

·· ·the success or f·ailure- of .the project). 

.. 

. Each Reqion should develop i'tS own coordination procedures 
for neqotiatinq and overseeing a multi-media pollution prevent.ion 
condition which· affects only that Beqion (i.e., applies only to 

. the specific facility ~r other facilities within ~e Reqion) .. 

The extent of coordination/concurrence required for a 
polluti9n prevention settlement which inyolyes more than•one .~ -
Region will vary accordinq to the nature and complexity of the 
proposal.· The neqotiation'team should at a minimum ngtify and 
coordinate with other affected Reqions about pollution prevention 

.conditions which would have an impact on facilities in those 
Reqions (e.q. an aqreement tor the respondent to conduct · 
environmental audits: or an aqreement for.solvent substitution at 
other· facilities not in violat'ion) .• 

However, the.neqotiation team would have tc receiye· 
.the concurrence of all affected Reqipns if the prgposed polli.ttign 
preyention condition in1olyed significant oyersiqht respurces gr 
actiyities (e.g., if it required major construction or process. 
changes). For this type of situation, the settlement team must 
notify all attected Regions that it is considering the inclusion 
of such conditions as part of a proposed settlement prior to the 
completion of the negotiations. These Regions will then have the 
opportunity to comment on the substance and recommend chanqes to 
the ... cope of .the.proposal. E,ach entit;y.will have to concur with 
the pollution prevention conditign· and agree tg proyide 1;he 
necessary oversight in grd,er for it to be included in 1;b,e 
settlement agreement. The Programs and Regions must also agr,e 

· on their respective tracki'ng and oversiqht responsibilities 
before lodqinq the c~nsent order or decree. 

· The Headquart;.ers compliance programs and the Office of 
Enforcement will be available to.help Reqions. coordinate this 
concurrence process, and to help the parties reach a consensus on 
oversight roles and responsibilities, where necessary. 
Concurrence by t.~e He~dquarters program off ice and the Off ice of 
Entorcement vill be mandatory only where it is already required 
by existing delegations or for supplemental projects as described 
in the. sypplem.ent•• Enyironmental eroiects policy. 

V. organizat.ional Issues 

A. Cgpies pf Settle1Q#nts 

The Reqions should send.copies of settlements with pollution 
prevention conditions. to the respective national complian~e 
of~icer (consent·order) or Associate Enforcement Counsel (conser:it 
decree) for insertion to the .Enforcement Docket Retrieval System 
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(EDRS). In addition, the Reqion should ·enter• brief descriptive 
summary of the settlement (l-2 paqes) into the Pollution 
Prevention Information Clearinghouse (PPIC, 1-800-424-9346) _ 
enforcement settlement file which is beinq established. This will 
enable all the Proqrams and Reqions to have "real time" 
information about pollution prevention settlements which.have . 
been executed, and will enable the Office of Enforcement and the· 
proqrams to conduct an overall assessment of the impact of 
pollution prevention conditions in Aqency,settlements as part of 
the process of dev~lopinq a final settlement policy in FY 1993. 

a·.· Media-Specific Policies . 

The media proqrams and Reqions have begun to implement their 
own pollution prevention strateqies. Since they are still 

·qaininq experience in identifyinq and applyin~ source reduction 
technoloqies to enforcement situations, and developinq the · 
technoloqy and resources to track and evaluate these conditions, . 
this interim policy adopts a phased approiCh that encourages, 
but does not require., them ·to ·-:.ry to incorporate pollution 
prevention c~nditions on a case-by-case basis where they enhance 
the pro~pects for long-t~ compliance and pollution reduction. 

E~ch national proqram manaqer may decide· whether to develop 
'its own specific pollution prevention quidance (consistent with 
this interim quidance) or continue to use the qeneral interim 
qui dance. · Froqram-specif ic quidance should d·iscuss Ktum to 
include pollution prevention conditions in se.ttlements, and 
describe ·Jie cateqories of violations for which pollution 
prevention "fixes" are .most encouraged and the·specific types of 
source·reduction or recycling activities considered appropriate 
for that proqram. ·The National Program Manager may also adopt 
additional reporting or ~onc\arrence requirements beyond those 
described in this interim policy. The Proqrams can.develop 
specific policies on their own schedu~e, utilizinq this qen~ral 
inte.rim policy until they do so • 

. · 
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UNITED STATES ENVIRON~ENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 . 

OFFICE.OF 
ENFORCEMENT ANO 

. COMPl..WCE ASSURANCE 

MEMORANDUM 

SUBJECT: 

FROM: 

Issuance of R~~ .J'r~ Clean Water. Act Settlement Penalty Policy 

·Steven A. Hel~ · · · 
Assistant Administrator · · . 

TO: Regional Administrators 
. . 

Attached is the Agency's new Interim Clean Water Act Settlement Penalty Policy to 
··be used by EPA in calculating the penalty that the Federal government will generally seek in 
settlement of judicial arid administrative enforcement a~ions brought pursuant to section 309 
of the Act. This Policy establishes a framework which EPA expects to use in exercising its 
enforcement discretion in determining appropriate settlement penalties. . 

This _Policy provides the. flexibi~ity necessary .w 5ecure appropriate relief. in settlement 
of cases against municipalities, and supersedes six i'1terpretive guidances issue4 sipce the 
Clean Waier Act Penalty Policy was i.ssued in February, 1986. This Policy also furthers 
four imponant environmental goals. First, penalties should deter noncompliance, and help 
protect the environment and public health by deterring future violations by the same violator 
and by other _members of the regulated community. Second, pena.Jties should help ensure a 
leveJ playing field by ensuring that violators. do not obtain an ~nomic advantage over their 
competitors. Third, penalties should be generally cons\steni across the country in order to 
provide fair treatment to the regulated community wherever they may operate .. Fourth, 
$~ttlement j>enalties should be based on a logical calculation methodology to promote swift 

·. and fair resolution of enforcement actions and the underlying violations. 

This interim revised version of the Policy provides numerous ·improvements to the 
1986 Policy, while still retaining the underlying principles and methodology in the prior · 
Policy. There are four key changes. First, this rev~ion establishe5 an alternative approach 
to use in appropriate cases to determine penalties against municipalities. This approach, 
called lhe national municipal litigation consideration,. is based, in part, ·on past settlements 
and OD an evaluation of four key factors:· the Sil.e·Of the facility (service population), duration 
of violation, environmental impact, and economic benefit. Our Regional offiees have the 
discretion· to select from a range of value5 for each of these· faCtors and may then reduce the 
penalty further. if appropriate, by up to 40 percent,· for supplemental e~vironmental projects. 
Second, 'the methodology for evaluating the gravity ~r seriousness of the violation has been 
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revised to eliminate redundancy. improve national consistency. and better cover non-effluent · · 
limit violations (such as bypasses). Third. we have established two new gravity adjustment 
factors. tO provide incentives for quick settlements and to mitigate penalty amounts for smaJJ 
facilities. Fourth, we have consolidated the existing Policy and six subsequent ·guidances 
interpreting it into one document. . . 

This Poiicy is effective; March 1, 1995, and supersedes the Clean Water Act Civil 
Penalty Policy issued on February 11, 1986. This Policy applies to all CW A civil judic·ial 
and administrative acti.ons filed after. March l, 1995 and to all pending cases in whic~ ·the 
government has not yet transmitted to. the. defendant or respondent an oral pr written 
proposed settlement penalty amount. niis Policy also may be applied (instead of the 198fi 
version) in pending ~es in which penalty negotiations have commenced if application of this 
Policy would .not be disruptive to the negotiations. 

. W~ are issuing this ~olicy in an interim version because we expect to revise it based 
on public cqmments and our experience in using it. We are issuing it as an interim policy. 
rather than as a draft, because we believer this revision is superior in many ways to the · 
existing 1986 version of the Policy. This interim approach also will put this Policy revision 
on a consistent timeline with our generic penalty policy analysis. Based on the results of the . 
generic penalty policy analysis. we can then modify the interim version accordingly. We are 
specifical~y interested In how well the national municipal litigation consideration and gravity 
adjustment factors function, and whether we should include: an explicit penalty ·adjustment 
factor for environmental auditing or voluntary self-disclosures of violations. I . We expect to 
publish this interim version of the Policy in the Federal Register with_in the ne~t 30 days. 

Thank you for your comments on the three prior internal drafts of this Policy. If you 
have any questions or comments on this Policy you may contact David .Hindin. A~ting 
Branch Chief. Multimedia Enforcement Branch. at 202 564-6004, or Ken Keith in the Water 
Enforcement Division at 202 564-4031. · · 

· Attachment · 

cc: (w/ariachment) 
Regional Counsels 
Regional Water Division Directors 
Regional Water Enforcement Branch Chiefs 
ORC Water Branch Chiefs 
Department of Justice, EES Chief and Deputy Chiefs· 

1 The 1986 Policy and :this interim re\rision both automatically produce smaller penalty amoums 
for violators who conduct environmental.audits 11\d promptly remedy violations. This is because 
violators who promptly remedy violation$ will have shoner histories of violations. which reduces both 
the economi.c benefit and gravity penalty amounts. · 
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I. INTRODUCTION 

Section 309 of the Clean Water Act .(CWA), (33 U.'S.C. §1319) authorizes·the 
Administrator of the·.U.S. Environmental Protection Agency (•EPA" or "Agency") to bring. 
civil judicial and administrative actions against those who violate certain enumerated 
requirements of the CWA. In such ac~ions the Administrator may seek civ.il penal.ties. 

EPA brings enforcement actions to require alleged violators to promptly correct the 
violations and remedy ariy harm. caused by the violations. As .pan of an enforcement action. 
EPA also seeks substantial monetary penalties which promote environmental compliailce and 
help protect public health by deterring future violations by the same violator and deterring 
violations by other members of the regulated community. Penalties help ·ensure a national 
level playing field by ensuring that viQlators do not ·obtain an unfair economic advantage over 
competitors who have done whatever ~as necessary to comply on time. Penalties also 
encourage companies to ·adopt pollution prevention and recycling techniques, so that they 
minimize their pollutant discharges and reduce their potential liabilities. , 

This Policy implements the Agency's February 1984 general Policy on Civil Penalties 
.(#GM-21) and the companion document, A Framework/or Statute SpecificApproaches to 
Penalty Assessments (#GM~22), both issued .on February 16, 1984. This Policy revises and 
hereby supersedes the Clean Water Aa Penalty Policy for Civil Settlement Negotiations 
issued on February 11, 1986. 1 

This ~ocument sets forth the policy of the EPA for. establishing appropriate penalties 
in settlement of civil judicial and administrative actions; Subject to the circumstances of a 
particular case, this policy provides the lowest penalty figure which the Federal Governmem 
should aceepc in a settlement. This Policy is drafted s6 that violatoi:s whose actions, or · · 
inactions •. resulted in a significant ec0nomic benefit and/or harmed or threatened public . 
~ealth. or the environment will pay .the highest penalties. Obviously, where settlement is not 
possible. the Government reserves the right to seek penalties up to the statutory maximum. 

II. PURPOSE . 

The purpose of this Policy is to further four important environmental goals. First, 
penalties should be large enough to deter ~ncompliance. . Second, penalties should help 

. . 
1 The guidances issued to imerpret and supplement the 1986 Penalty Policy are also superseded. These 

documents are rhc: :Addendum ro rhe Clean Warcr Act Civil Pcaalty Policy for Adminisrrative Penalties, issued 
August 28, 1987; Guidance on Penalty Calculalions for POTW Failure to Implement an Approved Pretteaanent 
Program, issued December 22. 1988; ~Penalties for Cases lnvolVing More cbaD Five Y=u'S of Noo
Compliaoce. issued May 11. 1992; Gravity Penalty Pilot Policy for Clean Warer Act Cases, issued ~ovember 12, 
.1992: and Final lmc~ Guidance on Use of Litigation Consideration Reductions in dle Clean Warer Act Penalty 
Policy. issued October JO, 1993 (which incorporated dlc November 1992 Gravity Penalty Pilot Policy). 
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ensure a level playing field by ensuring that violators do not obtain an economic advantage 
over their competirors. These two goals gei1erally require" that penalties recov.er the 
economic benefit o( noncompliance,' plus an appropriate gravity amount. Third, CW A 
penalties should be generally consistent aeross the eountry. This is desirabl~ as it riot only 
prevents the creation of. •pollution havens. in .different parts of the nation. but also provides 
fair ·and equitable treatment 'to the regulated community wherever they may operate. Founln, 
settlement penalties should be based on a logical calculatioµ methodology to promote swift 
resolution of enforcement actions and the underlying violations.· 

P..I. . APPLICABILITY · 

· This Policy applies to an CW A CiviJ judicial and administrative actions filed after the 
.effective date of this Policy, and to all ·such pending cases iri which the government has noc 
yet transmitted to the defendant c;>r respondent· an oral or written proposed settlement penalty 

·amount. This Policy also may be applied (instead of the I986'version) in pending cases in 
. which penalty negotiations have. commenced if application of this Policy would not be · 
disruptive to· the negotiations .. This Policy applies to .civil- judicial and administrative . 
penalties soHght under CW A §309, including: violations of NPDES permit limits and 
conditions; discharges without an NPDES permit: violations. of pretreatment standards and 
requirements (i~cluding locai limns and pretreatment programs): violations of §405 sludge 
use or disposal requirements: violations of ·§308 information requests: amt violations of 
§309(a) <.: .1plianCP. orders. This Policy dcxs .not apply to actions brought exclusively u11tder 
CWA §311 (oil and haz.ardous substance ij>ills) nor for violations of requirements in §404 
c·wetlands· cases involving disp6sal of dredged or fill material)~ Separate penalty policies 
apply to the:SC two typeS of cases. 

Th.is PoliC?Y set5 fonh how the Agency generally expects to exercise its enforcement 
d.iscretion in deciding on an appropr.iate enforcement response and determ~ning an appropriate 
.settl'!ment penalty~ "In some cases, the calculation .fllethodology set forth here may not be 
appropriate, in whole or part: in such cases, with the advance approval_ of the Assistant 
Administrator, an alternative or modified approach may be used. 

This Policy only establishes how the Agency expects to calculate the minimum 
peDalty for which it would be willing to sltk a case. The development of the pe!l1alty 
amount to plead in an administrative or judicial complaint is developed independent of this 
Policy, except that the Agency may not seek a· settlement penalty in excess of the statutory' 
·maximum penalty for the violations alleged in the complaint. This Policy is not intended Jor 
use by EPA, violators .. courts, or ~ministrative judges in determining penalties at a hearing 
or trial. (Also see §VI below). · -

A settlement' penalty calculation is generally required before the Agency files 2m 
admil)istrative complaint or refers a civil action to the Depanment of Justice. The penalty 
. .: ... 



lnttrim CWA Stttltmtnl Ptnalty Policf- March 1. 1995 Page.''. 

calculati9n· should be. revised as relevant new information is discovered during the course of 
the litigation. The penalty calculation should be reviewed periodically (e.g. ,on the 
anniversary of when the· complaint was filed) to determine if any revisions to the calculation 
are necessary .. 

IV. ·PENALTY CALCULATION METIIODOLOGY. 

Before proceeding to calculate the settlement peQalty, Agency staff should estimate 
the Statutory, maximum penalty .in order to determine th~ potential maximum penalty liability 
.of the discharger. 2 · The penalty which the government seekS in settlement may not exceed· 
· this ·statutory maximum amount. · Examples of how to calculate the statutory maximum are 
set fonh in Attachment 1. ln general, the statutory maximum penalty for violations of an 
effluent limit for a period longer than one day includes a separate penalty for each day in th~ 
time period (assuming there was a discharge on each day). · · 

The s¢nlemeilt penaity is calculated based on this formula: 

Penalty = EcOnomic Benefit + Gravity +I- Gravity Adjustment Factors - . 
Litigation Considerations - Ability to Pay - Suppleme~tal Environmental Projects. 

Each c:Omponent of the penalty calculation is discussed below. A worksheet summarizing 
the penalty calculation is included as Attacl.ment 2. 

. A. Economic Benefit 

Consistent with EPA's.February 1984 Policy on Civil Penaliies, every effon should 
be made to ·calculate and ~ver the ecoJ'.)omic .benefit of noncompiiance. The objective of 
the economic benefit calculation is to place violator5 in the same .financial. position as they 
wouid have been if they had complied on time. Persons that violate. the CW A are likely to 
have obtained an economic benefit as a result of delayed or completely avoided· pollution 
control expenditures during the period of noncompliance. Commonly delayed and avoided 
CW A pollution control expenditures, include, . but are not limited to: 

o Monitoring and Reponing (including costs of the· sampling and proper laboratory 
analysis); · 

o t:apital equipment improvements or repairs, including engineering design, 
purchase, installation, and replaceme~t; 

· 2 This calculation of the swutory· maximum penalty. done as pan of the settlement pcDalty c:alculatioo .. is a 
legal evaiuatioo. subject to the anomey.;work product privilege. 'Ibis c:alculation iS not µJrencted for use in court. 
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o Operation and· maintenance expenses (e.g. 'labor, power, chemicals) and other 
annual expenses; and 

o One-time acquisitions (such as land· purchase). 

The standard method in settlement efforts for calculating the economic benefit from 
delay~ and avoided pollution control expenditures is throu¥h the use of the Agency's BEN 
model. Refer to the •BEN User's Manual• (Office of Enforcement, December 1993 .. or any· 
subsequent revision) for specific information on .the operation· and proper use of BEN. There . 
is no minimum amount triggering the use of the BEN mOdeJ. ··In estimating economic benefit. 
using the BEN model, the benefit.should be calculated from the first date of noncompliance. 
but EPA generally does not go back .a& more thail five years prior to the date when the 
complaint should be filed. 3 

· 

The BEN model will produce a valid estimate of the economic benefit from delayed 
and avoided compliance costs only if it is properly used.4 Before using the BEN model yo1u 
n~ a defensible t_heory of on-time. coll)pliance: that .is. the .poliution control system or 
measures. the viofator should. have· installed and operated earlier to have prevented the CWA 
violations at issue in the case. 5 As a general rule, the best evidence of what the. violator' 
should have done to ·prevent the violations, is what it eventually does (or will do) to achieve'. 
compliance.6 · 

In some cases, the BE~ model may not be an appropriate methodology for estimating 
economic benefit or will not apture the full scope of the economic .benefit. For .example, if 
the violator is a privately-owned regulated utility, the standard BEN model may not be 
appropriate. In this situation. the Agency should consider a wrongful profits analysis and 
seek to recover the profits and other competitive market benefits the violat~r obtained as a 
result of operating during the period of violation. 7 In another type of case, if the violator . 

3 Tue five year guideline for when the BEN and gravicy calculatiom stanS is a policy decision. Legally·, there 
.is nothing that prevents EPA from calculating economic benefit or gravity from the first dare of violation. c:ven·if · 
that is more than five years befOrc tbe complaint is filed. as long as lbe swurory maximum pcoalty (calc:ulated 
p~ to the five year swute of limitations)· exceeds the Settlcmcm penalty ~oum. · 

• Tue BEN model does not calculate the •competitive advantage• benefits a fiim may have ob&aincd a5 a result 
of operating in violation of the law. Sucb benefits, iDclude profits and increases in market share from selling goods 
and services during the period of Violation. · 

s Tue BEN modei is comparing die ~ Costs the violalOr ~uld have paid if it bad complied' on-time. 
versus lbe usually smaller compliance COSts it accmlly pays by complying late. 

6 See BEN User's Manual, Decembe~ 1993. page 6-2. 

·, Regiom should consult Headquarters for how to conduet this: analySis; a financial· consultant is likely to be 
needed. 
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decides that its "method of compliance" is to cease operations at the facility. oonducting a 
BEN analysis may be complica"·rf. 8 In a few urusu'!I cases. economic benefit may be 
negative: this means, e.g.; operating the old inefficient treatment system.· was more 
expensive .than purchasing and operating a new. more efficient treatment system. When. 

- economic· benefit is negative, the settlement calculation enters zero .a:; the economic benefit. 

B. Gravity Component 
. . 

The gravity calculation methodology is based· upon a logical sche~e and criteria that 
quantifies the gravity of the violation· based upon the CW A and its regulatory program~. 
Every 'reasonable effort must be made to calculate and recover a gravity component in 
addition io the economic benefit component. As EPA's February 1984 Policy on Civil 
Pe~lties, states on page 4: · 

The removal of the ec.onomic benefit of noncompliance only places the violator 
in the same position as he would have been if compliance had been achieved 
on time. Both deterren~ and fundamental . fairness require that the penalty 
include an additional amount to ensure that the violator is economically worse 
off than if [he] had obeyed the law. 

The gravity ·component Of the penalty is calculated for each mQnth in' Which there Was 
a violation. The to~I gravity component. for the penalty calculation equals the sum of each 
monthly gravity component. The monthly gravity fomu~la is: 

·Monthly gravity component = (1 + A + B + C + -D) x Sl,000. 

The four gravity factors - A~ 8, C. and D :- ar~ considered for each month in which there 
were one or more viol•tions. Values are a5signed io each of the four factors as described in 
me text and tables below. In performing the gravity calculation. the monthly gravity 
component is calculated from the first date of noncompliance up to when the viol~tions 
ceased or the date the complaint is expected to be filed, but EPA has the option to start the 
gravity calculation no more than five years prior to the· date when the complaint should be 
filed. (See foomote #4.)' In cases with continuing violations. the gravity calculatio~ .should 
be revised periodically to include additional months of.violations that have occurred since the 
previous calculation. · · · · 

• In cases where.a.facility dercrmines dw it ~'ouiy comply by ~g opcmions, ~appropriate BEN 
analysis WQUld be to input the savings obtained from the delayed closure costs and the avoided costS of not acating 
die wastewa:rer during the period of noDCOlllpliancc; See ·Appeudix·B in BEN User's Manual. If it is. not possible 
w ~ these avoided awmem costS. then a wrongful profit analysis is .necessary. 
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. •A" - Significance of Violation <Monthly Rane·e 010 2Q). This factor is based·on d1e 
degree of exceedance of the most significant effluent limit violation in each month. Values 
for this factor are selected from within designated ranges; violations of toxic monthly effluent 
limits are weighted most heavily .. Values are selected usin& the table below based on the 
·effluent value which yields me hi&hest factor A value. Regions .select a particular value for 
·factor A within me designated range. For purposes of this table conventional and 
nonconventiona1 pollutants include biochemical oxygen demand. chemical oxygen demand •. 
total oxygen demand, dissolved oxygen, total organic carbon~ total suspended solids; total 
dissolved solids, inorganic phosphorous compounds, inorganic nitrogen compounds, oil and 
grease. calcium, chloride, fluoride, magnesium, $odium, potassium, sulfur, sulfate, total 

· alkalinity. "total hardness, aluminuin, cobalt, iron, vanadium and temperature. Factor A 
values for fecal coliform and pH, which are calculated using logarithmic scales, are 
calculated using the spP.cial scales at the bonom of the table. All ·other pollutants are 

. classified as toxic pollutants. 

·If there were nc effluent limit violations in a particular nionth, but there were other 
violations, then factor A is assigned a value of zero in that month's gravity calculation. In 
pretreatment cases in which the industrial user was not required to provide monthly 
compliance reports, _and provided less frequent effluent data (e.g .• in ·a 40 CFR §403.12(e) 
periodic compliance repon), any effluent violation'i reported in the repon .. are assumed to 
represent identical violations in each month of the reponing period for purposes of 
calculating gravity if mere is substantial evidence supponing this assumption. Examples of 
such evidence are: (1) no pretreatment equipment was in operation during the period and (2) . 
the production and treatment operations re1~1ained consistent during the per: .d. This mean5 
the monthly gravity calculation, with a factor. A value~ should be repeated for all of the 
months covered by me repon. 9 If there was no evidence indicating continuing violations 
throug~out the period covered by the. periodic compliance repon. then a value for Factor A 
·sh~uld be assigned only for. me month in which the sampling occurred. If the industrial user 
did not notify the control authority and repeat the sampling after findiilg the effluent violation 
as required by 40 Cf"R §403. l 2(g)(2), then an appropriate value· for gravity Factor D should 
be assigned for this notification or :monitoring ~iolation(s). 

9 The pretreauneitt regulations. 40 CFR §403.12(g){3). require the periodic compliance repons to contain data 
which ·is representative of conditions OCC1ll'riDg during the reporting period.· For ?81JlPlC. if an industtial user 
repons in its December {semi-annual) periodic compliance rcpon tbal it violmd tbe daily maxiinum cadmium limit 
by 1501 in· September. and this wa5 the most significant effluent violation, using the Gtavity Factor A Tab~e. 
factor A will be a.5signed a value between 3 and 7 for cacll of the six months covered by the . repon (July - · 
December) if. e.g .• EPA bad evidence chat the facility lacked tteaanem equipment during that pCriod and wastewater 
geile~tiog operations were consistent during the period. · 
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. GRAVITY FACTOR A·-- SIGNIFICANCE OF THE VIOLATION 
Select a value for factor A based on the effluent limit violated in .the month 

which produc~s the highest range of values for factor A. 

Percent by. which effluent limit was exceeded: FaCtor A Value Ranges 

Monthly 7-day Average Daify Maximum Toxic Conventional & 
Average Pollutant$ Nonconventional 

Pollutants 

1 - 20 1 - 30 1 ·- 50 · 1 - 3 1 0-2 

2'1 - 40 ' 
31 - 60 51 - 100. , . 4 - 1 - 3 .. 

41 - 100 61 ~ 150 1Q1'- 200 3-7 2-5 

101 - 300 151 - 450 ·201 - 600 5 - 15 3-6 

301 - > . 451 - > 601 - > 10- 20 5 - 15 

" .. 

Percent Exceed!9nce of Fecal Standard Units above or below pH Factor A Value 
Coliform Limit: limit: Ranges: 

•. 

0 - 100 - 0 - :so o-·s . 
101 - 500 .51 - 2.0 2-8 

501 - 5.000 2.01 - 3.0 4 - 10 

5.001 - ? 3.01 - 4.0 6 - 12 

4.01 - > ~ - ·15 

· ."B" - Health and Environmental Harin <Monthly Ran&e 0 to SO). A value for this 
factor is selected f()r each month in which one or more violations present actual or potemial 
harm to. human health or to the environment. Values are selected using the table below 
·based on ·the type of actual or potential harm that yields the highest factor Value. 
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GRAVITY FACTOR B - HEALTH AND ENVIRON~ENTAL HARM 

Type of Actual or Potential Harm Factor B Value Ranges 

Impact on· Human Health (e.g., interference with drinking .water 10.:. 50 
supplies, hl!rm or increased risks to subsistence .fishing) 

Impact on Aquatic Environment (or the POTW) .. 

-- - ---
Water quality-based effluent standardt.s) or whole effluent 1 - 10 
toxicity limit violated ------
Fish kill, beach closing; restrictions on use of water body; 4- 50 
or pass. through or interference at the POTW caused by 
the IU discharge. -- -

· Other impact on aquatic environment 2 - 25 

"C" - Number of Effluent Limit Violations <Monthly Ranee O to 5l. This facfor is 
based on ihe total nu~ber of effluent limit violations each month. (Violations of interim 
limitations in administrative orders are not counted here. but included .as part of , 
recalcitrance.) In order to p~operly quantify the gravity of the.violations, all effluent limit 
violacions are considered and evaiuated. Violations of different parameters at the same 
outfall are counted separately arid violations of the same parameter at differenc outfalls are 
counted separately. The guidelines in Attachment 1 for calculating the statutory maximum 
penalty are generally not appJicable for selecting the value for gravity factor C (e.g . ., 
violation of a weekly limit need not be calculated as 7 separate violations); A minimum 
factor C value of 1 is generally appropriate whenever there are violations of two or more · 
different pollutants. Values for this.factor may be selected by comparing the number of 
effluent limits exceeded with the number of effluent limits in the permit: e.g .• if all of the 
limits in the permit were yiolatecf in ·a rnonth, a value of S would be appropriate; .if 50 
.percent of the limits ·in the permit were viola~. a factor of 2 or 3 would be appropriate. 

·o· - Si&nificance of Non-effluent Limit Violations. This factor has a value 
ranging from 0 (zero) to 70 and is based on the severity and number of the six differenc 
types of non-effluent limitation requirements violated each month. There are six types Qf · 
non-effluent violations: 1) m~nitoring and reponing; 2) pretreaunent program · 
implementation; 3) sludge handling; 4) unauthorized discharges; S) permit milestone 
schedules; and 7) other types of non-effluent violations~ The value for factor D for each 
month in which. there is a non-effluent limit violation. is selected pmsuant to the table ori the 
next page~ The factor D value for.a given month is the sum of the highest value for each 
type of non-effluent limit violation. 

With regards to monitoring and reponing violations. the· failure to submit a repon in a 
timely, ll)aniler should generally not be ttea!ed as a continuing violation past the month in 
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which the reJ)on is due. For example. if an industrial user fails. to submit a baseline 
monitori~g repon as required b~ 40 CFR 403, 12(b). this should be counted as a violation 
only. in the month when the report was due~ Given the impartimce of such a report. if the · 
violator fails to submit the report at all a factor D vaiue of 5 or more may be appropriate for 

· this violation. 10 · ' · • 

With regards to pretreatment progtam implementation violation$, •key program 
activities• include: identifying all industrial users; issuing appropri~te· control mechariisms to 
alll significant industrial users· (SIUs); inspecting SIUs; enforcing industrial user self
monitoring; enforcing pretreatment standards (including local ·limits); submitting pretreatment 
reports to the approval authority; and failing to comply with other significant pretrea~en( 
program obligations, The 1989 ·Guidance for Reporting and Evaluating P01W · 
Noncompliance with Pretreatment Requirements or subsequent revisions may be helpful in 
evaluating the seriousness of pretreatment program implementation violations. 

As an example of calculating factor D for a given month. assume a discharger did not 
sample for 4 of the 8 parameters in .its permit. ··the discharge monitoring repon was submitted 
20 days late, and there were several days of discharge of a process wastestream through an · 
unauthorized outfall without any treatment. Using the factor D table, for Type 1, a value of 
4 may be ·selected based on the failure to conduct sampling for half of.the parameters; the 
delay in submitting sampling data is not considered sinee the other Type 1 violation produces. 
a higher value, For the unauthoriUd discharge of the process wastestream. a value of 6 may 
be seleeted for Type 4. Since there are no Type 2, 3, S. and 6 violations, a value of .0 is 
enitered for each of these Types .. Thus, the total vaiue for factor D for this month is lO. 

10 The failure to provide the regulaiory agency with required sampling daia 011 the discbargc is a very serious 
violation as this eliminates die government's ability to perform necessary oversight and allows the discharger to 1 

avoid tbe;possible application of gravit)'. factor A. . , 
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G~ VITY FACTOR· D - NON-EFFLUE1'"f LIMIT .VIOLATIONS . 

THE FACTOR D VALUE FOR A GIVEN .MONTH IS THE .SUM OF THE HIGHEST VALUE 
FOR EACH TYPE OF NON-EFFL~NT LIMIT VJOLATION. . . 

Type and_ Extent of Violation :Factor D Value 
Ranges . 

L ·Effluent Monitoring and ·Rsa2orting Vi2lati2m: 
--------- -- ----~-----

Failure to conduct.or submit adequate pollutant sampling data for 1 or 1to6 
more pollutant parameters (but not all parameiers) .----------------- . 

Failure to conduct or submit any i:equired pollutant sampling data in a 2 to 6 
given month but with .a reasonable belief that the facility was in compliance 
with applicable 1imits. ----------------
Failure to conduct or submit any required pollutant sampling data in a 6 to 10 
given month without a reasonable basis to believe that facility was 
~therwise in campliance with applicable limits. . ' 

-----~ 
Failure to conduct or ·submit whole effluent toxicity sampling data 4to10 - -------
Delay in submitting. sampling data · . Oto S --------
Failure to submit a pret:reatmem baseline repon. 90-day compliance tepon. 2 to 8 
or periocP" complianee repon (40 CFR 403. ll<b). (d). or (e.) or failure ~o 
sample again after finding a violation (40 CFR 403.12tg)(2)). · - --------
Any other moriitoring or reponing violation o·to 10 

L Pre~atm~nt Pr02ram fmgleni~nlatiQn ViQl&liQm: 
All key-program activ~ties implemented~ with some minor violations. 0 to4 

Orie or two key program activities not implemented . 2 to 6 

Many key program activities not implemented . 4 to 8 

Few if any prograin activities implemented 6 to 10 

3. Failure to properly· control. treat. or dispose of sludge l to 10 
-

4. · Unauthotjzed discharge: e.g .• discharge through an 
unpennined outfall, discharge of a wastestream. not identified in the permit. 

l to 20 

sewer overflows. or spill (other than oil or §311 hazardous substance) 

s. Violation of permit milestone ~bedule 1to10 

6. Any other type of noneftluent limit. violation i to 10 
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C Gravity Adjustment Factors 

. In certain circumstances as explained below, the total monthly gravity amount may ~e 
adjusted by three factors: flow reduction factor (to _reduce.gravity); history of recalcitranee 
(to increase gravity); and the quick settlement reduction factor (to reduce gravity). The · 
resulting figure -- .be~fit _+ (gravity +/-gravity adjustments) - is ihe preliminary penalty. 
amount .. 

· Flow Reduction Factor for Small Facilities. The total monthly gravity amount may 
be reduced based on the flow of the facility. This factor iS appli~le to direct and· indirect 
discharges, both municipal and non-municipals. Flow ree:.::tion percentages are selected · 
using. the. table below. In order to ensure that these reductions are directed at small facilities 
(that are not otherwise part of large corooration). this gravity reduction does.· not epply to 
non-municipals if the faci.lity or parent corporation employs more than 100 individuals .. 

FLOW REDUCTION FACTOR 

AVERA.GE DAILY WAS~WATER . PERCENT AGE REDUCTION ·FACTOR 
DISCHARGE FLOW (in gallons per day) OF TOTAL GRAVITY 

Less than S .000 so 
Between 5 ,000 and 9, 999 40 

Retween _ ~.000 and i9.999 30 

Between 20.000 and 29.999 20 

Between 30.000 and 49.999 10 .. 

Between 50,000 and 99,999 . 5 

I 00, 000 and above 0 (i.e., no reduction) 

Histocy of Recalcitrance Adjustroem FictOr. The ·reca1cicrance· factor is used to 
increase the penalty based on a violacor's bad faith, or unjustified delay in preventing~ . 
mitigating, or remedying the violation. Recalcitrance .is also present if a violator failed to 
comply with an EPA issued administrative compliance order or a §308 information request, 
or with a prior state. or local enforcement order. This factor is applied by multiplying the 
total gravity component by a percentage between 0 and 150. In administrative penalty 
actions, violations of administrative .compliance orders are not included in the recalcitranee 
calculation (because EPA lacks the authority. to seek penalties ·in the administrative forum for 
violations of administrative compliance orders). · 
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A minimum recalcitrance factor of 10 percent is generally appropriate for each 
instance in which a violator fails to substantially comply in a timely manner with an 
administrative compliance order ("AO"), a §308 information request, or a state enforcement 
order .. Thus, if a particular discharger violated 3 AOS, a minimum recalcitrance factor of 30 
percent is -generally appropriate~ If a violator completely tails to eomply with an AO or 
§308 request, a recalcitrance .factor of 20 percent may be appropriate for that failure. wlllile if 
there were only minor violations of the AO or request. a recalcitrance factor of 5 percent · 
may be appropriate for ~at vio~ation. · 

Quick Settlement Adjustment Factor.· In order to provide an extra incentive for ... 
violators to negotiate quickly and reasonably, and in recogmLion of a violator's · 
cooperativeness, ·EPA may reduce the gravity amount by 10 percent if EPA expects the 
violator to settle quickly. For purpost:s of this reduction factor. in Class I ad_ministrative 
enf~rcement actions, a quick settlement is when the violator signs an administrative consent 
order resolving the violations within four months of the date the complaint was issued or 
within four months of when the government first sent the violator· a written offer to settle the 
case~ whi~hever date is earlier. In Class II administrative enforcement actions and judicial 
cases_, the controlling time period is 6 and 12 months. respectively. If the violator is not able 
to si~n the consent order within this ti.me period, this adjustment does not appl}'.. 

·Environmental Auditin2 Adjustment F~ctor. This interim revision of the Penalty . · 
Policy c0ntains no explicit gravity adjustment factor for violators that conduct •. or fail to 
conduct, environr 0 ntal audits, disdose the results to the government, promptly correct the 
violations and remedy any harm .. This interim revision.of the Policy (and the original 1986 
v~rsion), however, automatica1ly produces smaller penalty amounts for vJolators who 
pro~ptly remedy violations. This is because violators who promptly remedy violations will 

·.have shorter histories of vi~lations and th_is.automatically reduces both the economic benefit · 
and gravity.amounts. After the Agency completes: its review of its environmental auditing . · 
policy, this Policy may be reissued with an explicit adjustment factor for- this factOr. In the 
Interim, Regions, may with the advance approval of Headquarters, appropriately adjust the 
gravity amount based on the presence, or absence, of an environmental auditing program. 

D. Liti2ation Considerations (tri decrea5e preliminary penalty amount) 

1. Overview. The government should evaluate every penalty with :a view toward 
litigation and attempt to ascertain the maximum civil penalty the c:Ourt or administrative 
judge is likely to award if the case proceeds to trial or hearing. Many enforcement cases 
may have miiigating factors,. weaknesses or equitable prOblems .that could ·be expected to 
persuade a coun to assess a: penalty less than the statutory maximum amount. The simple 
existence of weaknesses in a case, however. should not automatically result in a litigation 
consideration reduction of the preliminary bottom-line settlement penalty amount (economic 
. benefit + gravity± gravity adjustment factors). . The government may reduce the amount 
of the civil· penalty it will accept at settlement to reflect weaknesses in its case wher~ the 
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facts demonstrate a su~stantial likelihood that the government will not achieve a higher 
penalty at trial. . 
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· 2. Legal Evaluation. The mere existence. of weaknesses or limitations in a case · 
should not result in a reduction of the preliminary bortOm-line settleme!lt penalty amount. 
unless the Agency determines that the preliminary settlement amount is more than EPA is 
likely to obtain at triai. 11 ·1n .evaluating potential litigation consideration reductions, EPA 
legal staff should: (a) Determine the statutory maximum penalty; (b) Evaluate what perµllty 
the coun might assess at trial "given the panicular strengths and weaknesses of the· case; and: 
(c) Compare this amount to the preliminary settlement amount (benefit + gravity + 
recaicitrance). · 

While Agency iegal staff cannot predict the exact penalty amount a coun might assess 
at trial. case faw indicates that a coun should ·use the statutory .maximum as its preliminary 
penalcy figure, a~d then.reduce that. amount. as appropriate. using only the penalty . 
assessment factors in §309(d) of the Act. Fitting the facts of EPA 's enforcement case to the 
method adopted by the courts in recent CW A penalty decisions provides the Agency with the 
clearest method to esti~ate penalty litigation outcomes. 12 · 

3. Application. Adjustments for litigation considerations are taken on a factual basis 
specific to the case. Before a complaint is filed, the application of certain litigation 
considerations is almost always premature, since the Agency generally does not have enough 
information to fully ·valuate litigation risk regarding the assigned judge's previous ruling on 

· similar m~ners. the coun's informed opinion, or witness perforinarice. Other litigation 
considerations. including evidentiary matters. witness availability, and equitable defenses 

. often may not be reliably demonstrated until after case filing. Reductions (or these Jitigation 
considerations are more likely to be approprjate after the.Agency obtains an informed view. · 
through ·discovery and settlement activities, of the strengths and weaknesses in its case and 
how the specific coun views penalties in the Ca.se. Pre-filing settlement negotiations are 
often helpful in identifying and evaluating litigation considerations •. especially regarding 
potentW equitabie defenses. and thus reductions based on such litigation considerations may 
be appropriately taken before the complaint is filed. As a; general rule, the greater the . 

. ·~ In many situations. weakneSses or limiwions in a case are already accoumed for in.die preliminary pcaaJty 
calculation: For example, tbe gravity c:alculation Will be less in those circumstances ~ which the period of violation 
was brief, tbc cxcccdances.of the limiwiom were small. the pollwamS were DOl IOUC, or tbefe is DO cvideoce of 
eovironmcmal barm. The economic benefit caJculation also will be smaller when the violator Im already mumed 
ro compliance since the ~od of violalion will be sboner. 

u The prevailing CW A case law on the •sseSsment of penalties indicaleS dw. in Lcscssing a penalty. a coun 
bcglins at rbe swutory maximum amoum and reduces the penalty based on the specific f.actors set out in section 
309(d).of the CWA. See At'?"ric ·swes l.egal foundation v. Tyson Foods· 897 F.2d 1128 (lldl Cir. 1990)". ID 
comrast, settlemem penalties calculaled pursuant ro tbis Policy build the Agency's bottom line negotiatilig position -

· upward {rom z.ero. generally ending up widl a.figure orders of magnitude less than the srarutory maxiziium penalty. 
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disparity between the maximum statu~ry penalty and the· preliminary penalty amount, the 
less litigation considerations should affect the Ag~ncy's settlement position .. 

. 4. · Possible Litiption Considerations. While there is no universal list of litigation 
considerations, ·the folJowi~ factors may be appropriate in evaluating whether the 
preliminary settlement penalty ~xceeds the penalty the Agency would likely obtain at ·trial: 

a. Known problems with the reliability or admissibility of the government's ev.idence 
proving liability or silpporting a civil j>enalty; · · 

b. The credibility. reliability. and availability of witnesses; 13 

c. The informed, expressed opinion of the judge assigned to the case (or person 
appointed by the judge to mediate the dispute), after evaluating the merits of th~ 
case. 14 

d. The record of tfte judge in any other environnientat enforeemerit case presenting 
similar issues. (In ccintrast,' the reputation of the judge, or the judge's general 
demeanor, without a specific penalty or legal statement on a similar case, is rarely 
sufficient as a litigation consideration.) 

. e~ Statem~nts .made by federal, State or IOcaJ regulators that may allow the 
respondent or defendant to credibly argue that it believed it was complying with the 
federal law under which EPA is seeking penalties. 

f. 'IJle payment by the defendant of civil penalties for the same violations in a 
case brought by another plaintiff. 15 

• 13 The credibility and . reliability of ~mes5es ~lateS .to cbeii demeanor, reputation, uutbfullless, and 
impeacbability. Forinswace, if a goveimnem wimess hU made sWmiems significamly comradictory to dle position· 

·he is to suPJ>on al aial, bis credibility may be impeached by.die.respondent o~ defcodam.. The availability of a 
· wimess will affect die seakmatt boaom-line if die wimess c:aDDOt be produced al aial; it does not relate to the 
·inconvenience or expCnse of producing me wimess at uial. 

•• This &aor .. except. provided beloW widl respect co die record of rbe judge or other mer of ma. may not 
be applied in amicipation, or al die stage of initial referral •. and sbould ~t be disconed by taking at face value what 
a judge mcmpring ro eucoange a seulemem might say. · 

' . . 
· . I$ If die defendam has previously paid civil penalties for the am; violalions'ro IDOCber plaimiff, this ·&.ctor may 

· be used to reduce the amoum of dle seulemem penalty by no DIOR than die amount previously.paid Tor die same 
violations. (If the previous plaintiff~ a Swe qualified~ pzeewpt.fedeal enforcemem Wider EPA 's imerprewion 
of Section 309(g)(6). EPA 's complaint should not include coums alreidy addressed by a penalty. See "Supplememal 
Guidance on Seaion 309(g){6) (A) of dle Clean Warcr Aa, • memorandum from Frederick F •. Stiehl, Enforcemem 
Cmimcl for Water. U> Regional Coumels, March s. 1993. and •Guidance OD Swe Acdoo PreempDng Civil Penalty 
Eoforct',.lllCIJt Actions Under the Federal Clean Water Aa. OE/OW. August 28, 1987.) . 
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g. The development of new. relevant ease law. . 

h. A blend of troublesome facts and weak legal arguments such th,at the Agency faces 
. a significant risk of obtaining a natio~ly significant negative precedent at trial. 

5. Not Litigation· Considerations. In contrast to the above lis.t of possible litigation 
considerations~ the, following items are !mt litigation conside~tions: . . 

a. A generalized goal to avoid litigation or: to avoid potential precedential 
areas of the· law. 16 . 

\ 

·b~ A duplicative use of elements included or assumed elsewhere in the Penalty 
Policy, such as inability to pay, "good faith" 17, "lack of recalcitrance". or a·. 
lack of de.monstrated environmental harm1~. .• 

c· .. Off-the-record statements by the coun, before it -has had a chance· to 
evalt!ate the specific merits of the case are, by themselves, not a reason to 
reduce the preliminary settlement penalty amount. (Compare with 4.c above.) 

. • I 

16 A ,eneralized desire to minimiie .litigation costs is not a litigation consideration. 

11 1be effons of rbe violator to achieve compliance or minimi:r.e die violations if1E EPA, a Swe. or 
pretreamiem coimol aurbority bas initiated an eoforcemem action (i.e •• _. acfminisuarive or judicial enforcement 
action) do not c:oasti.nne •good fairb • effons. If such efforts are UDd~ before die regulatory agency initiates 
an enfora:mcm. response. rbe sculcmem penalty· calc:ulalion already includes such efforts through a potc11tially 
smaller economic benefit amoum. a shorter or less serious gnvity compooem, or a lack of any m:aiciaancc. The . 
~ry Polit)'. assumes all JQcmbers 'of die regu1alcd community will make good faith efforts bodl to achieve 
compliance and remedy violations when dley occur: comequcmly rbe sculemem penalty calculaii.on begins ai zero 
and builds upward, widl no reduaions for good &idl. In comnst, rbe absence of g()Od faith efforts ,provides the 
~ for increasing' die penalty through use of die rccalcittaDCC factor~ . ' 

, ' . 
11 1be gravity calculation will reflect die lack of ·cnviromnema1 harm. Couns bave comidered the extcm of 

euvironme1na1 harm assoc:iarcd with violations in determilliDg die ·scnousncss of violations·. pursuam to die factors 
in §309(d), and bave used me ·absence of-any demon.maied or discrete idemified environmcmal balm to impose less · 
dlan the swurory maximum peaalcy. Proof of enviroamcmaJ lwm. however. is aeidler aeccssary for liabilicy nor 
for rbe a.«essmem of penalties. · · · · 
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d. The tact that the receiving water is already polluted· or that the water can 
assimilate additional pollution is not a litiga~ion consideratic:>n. 19

. 

Page 17 

e. By itself, the failure of a regulatory agency to initiate .a timely enforcement action 
is not a litigation conside~tion. 20

. 

6. Approval of Litiption Considerations. The ·Agency recognizes that ·the· 
quantitative evaluation of litigation considerations often reflects subjective legal opinions.· 
Therefore, EPA Regions may reduce the preliminary penalty amount for litigation 
·considerations for up to one-third of the net gravity amounc (i.e., gravity as modified by the. 
gravity adjustment factors) without Headquarters approval (where such approval would 
otherwise be required). Of course, such a reduction must be fully explained and maintained 
·in the case file.· This reduction . is not applicable in municipal cases in which the tables in 
D. 7 below are used. · · - · · 

. 7. MUnicjpal Cases· In those cases against a. municipality or qther public entity 
(Such as a sewer authority) in which the entity has failed to comply with the ~lean Water Act 
but nevertheless did make good faith efforts to comply, the Agency·may mitigate the 
preliminary penalty amount based E>n this national mun.icipal litigation consideration. ·The 

. preliminary penalty amount (economic benefit + gravity + g~vity adjustments) may be 
mitigated to no less than the cash penalty determined by operation o.f the two tables set forth 
below. In addition. the cash penalcy amount established by the· tables may be reduced based 
on compelling ability to pay considerations and by Up to 40 percent for appropriate 
supplemental environmental projects. Reducing the cash penalty below the amount 
established by the national municipal litigation consideration (other than for ability to pay 
considerations or for 40 percent based on a SEP) requires compelling evidence of other 
corisiderations and the prior approval of Headquarters (even· if Headquarters' approval of the · 
settiement would otherwise not be required) .. 

The national municipal litigation consideration is a discretionary factor and the 
Agency is under no obligation to use it in all municipal cases. 21 It should only be used if 

· there is some evidence that the municipality made a good faith. e(fon to comply. . The 
national municipal litigation consideration is based on the economic benefit, environmental 

" See, e.g .• Natural Resources Def;pg COUD¢il v. Texaco Refining and Mlgg .• 800 F. Supp. 1, 24 (D. Del. 
1992). . 

20 See PIRG v. P(Jwell Duffryn, .913 .=. 2d 64, 80-81 {3rd Cir. 1990). 

21 The .wk.Dai municipal lirlprlon comideration is primarily intended w apply in cases in which !there bas been 
a failure to timely comauct uearmem facilities or other capital projects; it may not be appropriate in preaeaanem 
failure tb implcmcm eues. · 



· lnttrim CWA StttltmtnJ Ptnalty Politv - March I, 1995 Page 18 

impact, duration and size of the facility, and is derived, in pan, on the senlenient penaities 
EPA has obtained from judiciai J&JunicipaJ cases settled between bc.tober 1988 and December · 
1993. There are three steps. to calculate a penalty using the. national. municipal litigation 
consideration tables. · · · 

1 .. Usi~g Table A determine the economic benefit environmental impact,factor. 
·amount. This doll.ar amount is found by selecting an appropriate value from the [Jnge · · 
in the appropriate cell in Table A~ The economic benefit is the benefit previously 
calculated pursuant to section IV .A. above. Impact of the violations iS based on the 
actual or 'potential (risk) of~ caused, in whole or pan. by the violations. 

2. Using Table B determine the population months of violations factor amount. This 
. dollar amount is found by selecting an appropriate value from the range in the 

appropriate cell in Table B. The service population is the total.population served by 
.. the violating POTW(s) during the period. The months of violation are the -total . 
number of months calculated pursuant to section IV .B above. (If the ·service 
population exceeds 3 million, the Table B value is. found by· combining values from 
multiple rows. For example. if the service population ·was 4.5 million, tJie factor B 
penalty contribution ~ould be the sum of a value selected from the appropriate cell in 
the 1,000,001 to,2,000,00C>°population row Rim a value selected from the appropriate 
cell in the 2.ooo~ocn·to 3.000.000 population row.) 

3. Sum the selected· factor values from Ta'>l'!s A and B. · Note that tr0 factor values in 
Tables A and B are in thousands of dollars~ 
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NATIONAL MUNICIPAL LITIGATION CONSIDERATION-• TABLE A 

ECONOMIC BENEFIT ENVl~QNMENTAL IMPACT FACTOR IN THOUSANDS OF DOLLARS 

IMPACT OF ECONOMIC BENEFIT RANGES IN THOUSANDS OF DOLLARS 
VIOLATIONS ON' -
HUMAN HEALTH OR .001 to 50 to 100 to 250 to 1,000 to _ 2,000 to 5,000 to 10,000 greater 
THE ENVIRONMENT .50 100 250 1,000 2,000 5,000 10,000 to than 

25,000 25,000,ooo 

No actual or potential 6 to 9 II to 15 17 to 23 32 to 43. 49 to 67 15 to 103 110 to 167 to 283 to 
harm. 151 230 389 

Minor actual or potential 9 to 11 16 to 19 25 to 29 .47 to 55 73 to 86 112 to - 164 to 251 to 424 to 
harm (e.g .• water quality- - - 131 192 .293 495 
based effluent or whole 
effluent toxicity limit 

--
. 

violated). 

Moderate actual or 13 to 14 · 22 to 2S 33 to 38 63 t(,) 71 98 to 150 to 219 to 335 to 566 to. 
potential harm (e.g .• fi$h 110 168 246 376 636 
kill, beach closing, -
restrictions on use of water . 
body. raw sewage 
discharges). -

Severe actual or pot~ntial 17 to·32 .Jo toss 46to 84 87 to ·. 13S to 206 to 301 to 460 to 778 to 
harm (e.g .• repeated beach 158 24S 374 548 837. . - 1,414 
closings. interference with 
drinking water supplies). ·-.. -
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NATIONAL. MUNICIPAL LITIGATION CONSIDERATION -- TABLE B 

POPULATION MONTHS OF v•oLATION FACTOR IN THOUSANDS OF DOLLARS 
, 

MONTHS OF YIOLATION 
SERVICE 

·61 to POPULATION I to 6 7 10 12 13 10 · 19 to · 25 to 31 to ~7 10 43 to 49 to 55 to 66> 
18 24 30 36 42 48 54 60 66 

100 to 5,000 0 to 0 to 0.1 to 0.1 10 0.1 to 0.1 to 0.2 tu 0.2 to 0.2 to 0.2'to 0.3 to 0.3 10 

0.6 1.8 J 4.2 5.4 6.6 7.8 9 ·10.2 11.4 .. 12.6 14 

5,001 to 25,000 0.6 to 1.8 to 3 to IS 4.2 to · 5.4 to 6.6.to · 7.8 to 9 to 45 10.2 to 11.4 to 12;6 to 14 I() 70 
, 3 9 21 27 33 39 SI 51 63 

-
2S,OOI to S0.000 3 to 6 9 to 18 · IS to 21 to 27 to 33 to 39 to 45 to SI to 57 to- 63to 70 to 

30 42 54 66 78 90 102 114 126 · 140. 

50,001 ro 610 12 18 to 3010 4210 S4 lo 66 to 78 lo ·90to 102 to 114 to 126 to· 140 to 
100,000 36 60 84 108 . 132 156 180 204 228 2S2 280 

100,001 to 12 to ·36 to 60 to 84 to 108 to 132 to 1156 to 180 to 204 to 228 to 252 to· 280 to 
2SO,OOO 30 90 I.SO . 210 270 330 390 450 510 510 . 630. 700 

250,001 to · 30 to· 90 to 150 to. 2f0 to 270to 330 to 390 to 450 to 510 to · 510 to 630to 700 to 
500,000 60 180 300 420 540 660 780 900 1,020 · 1,140 1,260 1,400 

Soo,001 to. ·60 to 180 to 300 to 420 to 540 to 660 to 780 to 900 to 1,020 I, 140 1,260 1,400 to 
l,000,000 120 . 360 600 840 1,080 1,320 1,560 . 1,800 to to to · 2,800 

2,040 2,280 . 2,520 

1,000,001 to 12010 .360 to 600 to . 840 to i,080 . 1,320 1,560 1,800 2,040' . 2,280 2,520 2,800 to 
2,000,000 240 120 J,200 1,680 to · to to to to to to 5~600. 

2,160 2,640. 3,120 . 3,600 4,080 4,560 .. 5,040 

2.00o.001 to 240 to 720 to 1,200 1,680 2,160 i,640 3, 120 3,600 4,080 4.560 . · S,040 s·,600 to 
3,000,000 360 1,080 to 10 . tu tu IU to · IU to tn 8,400 

1,800 2,520 3.240 3,960 4,680 s:4oo 6, 120 6,840 7,560 
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· E. Ability to Pay (to ·de~rease prelim~nary penalty amount) 

Th~ Agency. typically does not request settlement penalt~es. which oombined with the 
. cost of the necessary injunctive relief. that are clearly beyond th~ financial capability of the 

violator. This means EPA should . not seek· a penalty that would seriously jeopardize the . 
violator's ability.to continue operations and achieve compliance. unless the violator's 

· behavior has ·been exceptionalJy culpable, recalcitrant. threatening to human health or ·the " 
environment. or the violator refuses to comply, · · 

The ~Qjustment for ability-to-pay may be used to reduce the· settlement penalty tQ. the 
highest amount that the violator ~n reasonably pay and still comply with the CW A. The 
violator has the primary burden of establishing the claim of inability to pay. The violator 
must submit the necessary information demonstrating actual inability to 'pay as opposed to 

unwillingness to pay~ Further. the claim of inability tO pay a penalty should not be confused 
with a violator's ave~ion to make certain adjustment in its operations in order to pay the 
penalty. Zl · · 

If the violator is unwilling to-cooperate in demonstrating its inability to pay.the 
penalty, this adjustment should not be considered in the penalty calculation. because~ without 
the c0operation of the violator. the Agency wilJ.·ge~erally not have adequate information to 
determine accurately th~ financial position of the violator. In some cases. the Agency may 
need to consult a financial expen to properly evaluate a violator's claim of inability to pay. 

If the violator demonstrates an inability to pay· the entire negotiated penalty in one 
lump :sum (usually within 30 days of consent decree entry). a payment schedule should be 
.considered. The penalty could be paid in scheduled installments with appropriate interest 

· accruing on the delayed payments. The period allowed for such installment payments should 
generally not extend beyond three' years. 

If a payment schedule will noi· res0Jve the viplator's ability-to-pay issue. as a last 
·recourse. the Agency can reduce the amount it seeks In settlement to a more appropriate 
amount in situations in which inability-to-pay can be clearly documented and reasonably 

' quantified. 

In the case of municipalities, one quick way to evaluate whether there might be an 
ability tQ pay issue is to examine the most recent bond rating (within the past S years). If the 
bond rating is below BBB (Standard&. Poofs rating scale) or below Baa (Moody's. rating 
scale). the communi~ may be in poor financial condition and· a detailed financial evaluation 

l:! For example, a business may bave to use funds chat were previously designated to ·develop a new product 
line to pay a penalty and· thus the new product line would be delayed. Similarly~ J penalty· Could be paid using 
com~ funds that otherwise would bave ·gone to pay its executives bonuses. 



,1 

lnttrim CWA Stttlemtnt Ptnalty Policy - March I., 1995 Page 22 

by an appropriate experi may be nec~ssary to determine whether the financial condition 
affects the ability to pay a penan}'. · 

V. SUPPLEMENTAi- ENVIRONMENTAL PROJECTS (SEPs) 

Supplemental Environmental _Projects (SEPs) are defined by .EPA as environmentally 
beneficial projects which a violator undertakes, but.iS not other:wise legally requirec;i to . , 
perform, in exchange for favorable penalty consideration in settlement of an enforcement 
acrion .. In order for a violator .. to receive a settlement penaliy reduction in.exchange for 
performing such a project, the project must conform with the EPA's SEP Policy, or be 
approved in advance by the Assistant Administrator23. A SEP may be allowed in a 
municipal case.· even if the cash pe~lty is less than economic benefit, provided the cash 
penalty is no less than 6o per~nt of the am~unt provided in section IV.D.7. Use of SEPs in 
a panicular case is entirely within the discretion of EPA, and the Depanment of Jiistice in · 
judicial cases. · · · · 

VJ. OTHER· TYPES. OF PENALTIES 

This Policy only establishes bow the Agency expects t0 calculate the _minimun, 
penalty for which it would be ~illing to .Bilk a case. The development of the penalty 
amount to plead in an administrative or judicml rompJaint is dev~Joped independent of this 
Policy. · This Policy is not intended and should not be used as the basis for a penalty . 
demand in a c0mplaint, an administrative hearing or, a civil judicial trial. The Agency will 
nm use this Penalty Policy in arguing for a penalty at trial or in an· administrative penalty 
hearing . .u In those cases which proceed to trial or an administrative hearing, the Agency 
should. see~ a peoa.Jty higher than that. for which it is willing to settle. . ' . . . . 

If the •bottom-line· ·settlement penalty calculated pursuant to this Policy exceeds the 
maximum penalty that can be obtained in an administrative penalty action purs\iant to §309(g) 
of the CW. A, the Agency should instead proceed judicially. 25 In rare circumstances, the 

· 
23 Sec •EPA Policy oD the Use of Supplcmemal Eoviromnemal Projeas in Enforcemem Settlemems·. 

trmsmitted oD February 12. 1991 by the Assisw:i AdminislJuor for Enforcement, or subsequent revisions . 
. ' 

>t If dw ~re to occur, dlen the defcndam would have no iJicemive to settle with ~A. ·See GuUJance on ihe 
Distinctions Among Pll!ading. Negotiating. and litigating Civil Penalties for Enforc~ Qua Undtr the. Clean . 
Water ..ta, OECM/OW. January 19, 1989. 

v For funhcr guidance on choosiDg between ldmioiSuative and judicial· eoforcemCm options, sec. •Guidance . 
on Choosing Among Clean Waier Act Admioismrlve, CiVil . and Criminal Enforcement Actions·, which ~ 
Auacbmem 2 to tbe August 28. 1987 .·Guidance Documems and Delegations for lmplememacion of AdmiDistrative 
Penalty Authorities Co~ in 1987 Clean Warer Act AID~ems· .. 
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· statutory' maximum penalty may be less than the "bottom-lin~" settlement penalty in ~ivil 
judicial cases; in such circumstances. the statutory maximum penalty should serve as the new 
"bottom-line". penalty, · · 

·vn., DOCUMENTATION, APrROV~~ AND CONFIDENTIALITY· 
. . , . 

Each component of the settlement penalty calculation (including all adjustments and 
subsequent recalculations) ~ust be clearly documented with·supponing materials and written 
explanations in the case file, In all cases in. which a settlement penalty may not comply with 
the provisions of this Policy.· or in a case in· which application of this Policy appears · 
inappropriate. the penalty must be _approved in a_dvance by. the EPA Assistant Administrator 
for Enforcement and Compliance Assurance, 

Documentation and explanations of a particular settlement penalty calculation 
constitute confidential information that is exempt from disclosure under the Freedom of 
Information Act. is outside the scope of discovery. and is protected by various privileges. 
including the attorney-client privilege and the attorney work-product privilege, While 
individual settlement Penalty calculations. are confidimtial documents, this Policy is a public 
document and may be released to anyone upon request, Further. as part of settlement . 
negotiations between the pirties. the Agency may choose to release pans of the cas~-specific 

· settlement calculations, The release of such information may only be used for settlement 
negotiations in the case at hand and. of cou1se. may not.be a_dmined into e\ • .;ence. in a trial 
or hearing. See Rule 408 of Federal Rules of Evidence, 

This Policy is.purely for the use ofCJ_.S, EPA enforcement personnel in.settling cases. 
EPA reserves the right to change this Poltcy DI any time, without prior notice, or to act Qt· 

variance to this Policy. This Policy does' not create any rights, implied or otherwise, in 
any third parties. · 
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EXAMPLES OF HOW TO CALCULATE STATUTORY MAXIMUM.PENALTY 
' 

Violation scenario , · Maximum. Authority 
statutory penalty• 

Violation of daily maximum limit .for .$25,000 Plam reading of CWA, § 309(d): "$25.000 · 
pollutant A. on the 5th of January·. per day for e~b violation" 

.. 
Violation m·aai1y·maxunum limit for $75,000 Plain reading-·of CW A, .§ 309(d): "$25.000 
pollutant A. on the 5th, 1 Otb., and . per day for each violation" 
15th of Januaty. •' 

.. 

Violation of daily maximum limits for · $50,ooO Ino~ F9ods and Powell Dµffryn, as well 
each of pollutants A and B. on the 5th as plain reading. of CW A. § 309(d): 
of January. "$25,000 per day for each violation" 

Violation in January Qf weekly $25.000 per day. Tyson F90ds. 897 F.2d at 1139. · Also see. 
average for pollutant A. ·multiplied by 7 Gwaltney. 897 F. 2d at 314. 

·days $175,000. 

Violation in January of monthly $25,000 per day. Tyson Foods, 897 F.2d at 1139. ~lso see. 
average limit for pollutant A. multiplied by 31 Gwalmey. 897 F. 2d at 314. 

days in January = .. $775,000 .. 

Violation in January of montltly '$25.000 pe: day, Namral R§QYrk§ Defem~ Cwm£il v. 
average limit for pollutaiit A. in which , . multiplied by 27 Texaco, 2 F.3d 493, 501-508 (3rd Cir. 
there is evidence that tht e were no days in January = 1993). 
discharges on 4 days (e.g. plant shut $615,000 
dC>Wn on Sundays). , 

Yiolation in January of monthly $50,000 per day. Tyson foods, 897 F.2d at 1140. footnot~ 
average limits for both pollutants A multiplied by 31 22 
and B. days in January. . 

. = $1.550.000 

Violation in January of monthly $775,000 for Tyson Foods: 897 F.-2d ~ 1140. under 
average limit for pollutant A, and of pollutant A. + . "The interaction of daily and monthly 
daily maximum limit for pollutant B SS0,000 ($25,QOO violations" 
on January Stb and 15th. per day x 2) for 

pollutant B. == 
'$825,000 

Violation in January of monthly 25,000 per day, Tyson Foods, 897 F.2d at 1140. under 
average limit for pollutant A. and of multiplied b)' 31 . "The interaction of daily and monthly 
daily maximum limit for pollutant A days in lanual)'. = violations" 
on Jan. Stb and 15th. $775.000. ' 

F~lure to properly monitor- for $100,000. Statutory language, CW A §309: 
pollutant A on 4 required days in 
January. 
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Violation scenario Maximum Authority 
statutory penalty• 

Failure to' properly monitor for . . $75,000. Statutory language, CW A §30'J . 
pollutants A. B. ~d Con January 15. .. 

~ailur~ to monitor for a monthly $25 .000 for each Statutory language. CW A §30'J. 
pollutant parameter. day in which the ; 

diSc:harger was 
required to monitor I 

for that pollutant . 

. Failure to submit adequate.discharge $25.000. Statutory languCA!,e. CW A §30'J. 
monitoring repon on time ( each 
failure to monitor for a panicular 
pollutant is subject to a separate 
penalty calculation). 

Failure to timely submit a repon or $25.000 Settlement policy discretion. 
other document (each failure to timely . 
complete an activity covered by the 
repon is subject to a sq)arate penalty \ . 
calculation) . 

. NOTES: 

• For administrative penalty case5 the penalty per day for: each violation is $10.000 and may 
not exceed the total penalty amount allowed in a Class I or Class II administrative 
pr~in~. 

** For·purposes of calculating penalties, the -act of monitoring for~ particular pollutant 
includes the sequence of events starting with the collection of the wastewater sample through 
completion of the anal}'tical testing of the sample. The obligation to repon the results of the 
monitoring is a separate act subject to a separate penalty calculation. 

The guidelin~s set forth here reflect EPA 's policy on how to calculate the ·statutory maximum 
· penalty with regards to ensuring that' all settlement j>enalties sought pursuant to the Penalty 
Policy do not exceed such statutory maximum. At uial or in a hearing, EPA reserves the 
right to calculate tbe statutory maximum pursuant to more aggressive assumptions. 



ATIACHMENT 2 TO INTERIM CWA SETTLEMENT PENALTY POLICY 

Case Name ------- Date. _____ _ 

Prepared by· _____ . .and-------- [attorney name]. · 
. . . 

SE'ITLEMENT PENALTY CALCULATION WORKSHEET 

-
- .. .. STEP AMOUNT 

1: . Calculate Statutory Maximum. Penal~· (period of violations 

from through ) 

2. Economic Benefit (attach BEN prin~utS.' with explanations 

for calculations) 

3. . Total of M~nthly ·Gravity Amounts 

4. Economic Benefit + Gravity (lines _2 +. 3) 

.5. ~Gravity Adju5tments -
- .. --------

a. Flow Redu~tion Factor ~ (0 tO 50%) X ·fine 3 --------------
b. Recalcitrance Factor _ (0 to 150 ~ ~ X line .3 

-~-~--

c. Quick Settlement Reduction_ (0 or 10%) X line 3. -----------
d. Total gravity adjustments (negative amount if net gravity 

reduction) (lines S.b. - S.c - 5.a ) -

6. Preliminary Penalty Amount (lines 4 + 5.d) 

7. Litigation Consideration Reduction (if any) 

' 
8 .. Ability to pay reduction (if any) 

9. Reduction for Supplemental Environmental Projects (if any) 

10. Bottom-line Cub ~nt PeDalty (Line 6 less lines 7. 8 . . 
and 9. Or~ if applicable, amount calculated. by national 

mu~icipal litigation consideration in §IV .D.6, less no more 

than 40% of that amount for appropriate SEPs.) 
; 



IV.C.24. 

"Issuance of Interim Revised Supplemental Environmental Projects 
Policy", May 8, 1995. 
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UNITED STATES ENVIRONMENTAl..'PROT£C110N AGENCY. 

WASHINGTON. D.C. 20460 

~AY .- 31995 

. ' . 

OFFICEOF 
ENFOACaENT AND . 

MEMORANDUM , . · ~WtCEASSUSWCE . 

! 

SUBJECT: lemental Envirmunental ProjeCts Policy 

FROM: Steven A. H m. 
Assistant Administrator 

TO: ··: · Regional Administrators . 

. . Attached is EPA 's Interim Revised SliPJ>lementaJ Environmen~ Projects (SEP) 
Policy. SEPs are enyiJ:onmentally bCneficial projeclS ·which a violatOr agrees to undertake in 

. settl,."1ent of an enfo~mP.nt action. but which the violat0r is not otherwise leg811y required 

.;.19.~~orm. ··~.interim revised P.glicy_pro\!ides the Ag~ with additional fl~i~ility .to 
Craft :~ements which may·~ signifie:ant envirOnme~ or publiC .h~th p~teetion .. 

. . .. . . . ; ... 

. Jbe .Agency encourages the use of SEPs. While. penalties plaf an iniporautt role in 
'... environmental protection: by deterring violatiOll$. and creating a levei. playirig field •. SEP.s can . . 
· · · play an additional role in ~uring significant environmental or publie health proteCtiol) and 

improvements. SEPs may be panicularly ·appropriate tO further the objectiv~ in the statutes 
EPA ad~inisters and t0 achieve other policy goals. including promoting pollutiOn prevention . 
and environmental justice. · · 

•• • • • • • • .I',. • •• 

ThiS revision provides numerous improvements to the current SEP :Policy. The 
~vised Policy clearly defines a SEP. It establishes guidelines to en5u~ that SEPs are within 
.EPA's legal author~ty. It defi~·seven categories of projects which may qualify as SEPs. It 
provides step-by-step procedures for calculating die cost of • SEP and the p°erceniage of that 
.cost, based on an evaluation of five factors, which may be applied as a mitigating factor in 
establishing an appropriate settlement penalty. . . · · · 

I 
. . 

. This, Policy is ~ffective May 8, 1995 and supersedes the February 12, l~l ~PoUcy 
on the Use of Supplemental Environmental·Proj~ in BPA Settlements.•· . ~e P~licy is .10 
be used in all enforcement actions filed aftet: the effective date and to all pending cases in 
which the.government has not reached agreement in principle With the'alleged viola~r on the ·. 
specific terms of a SEP. · · · · 
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. . 

We are issuing this Policy in an interim version because we may wish to revise it 
based on public comments and our experience in using it. We are isSuing it as an interim 
policy •. rather than as a draft, because we believe it is superior to the. 1991 ·Policy and thus 
should go into effect as soon as possible. We expect to publish this interim version of the 
Policy in the Federal Re&ister within the next 30 days. · · 

. . 
Thank you for your comments on two previous internal drafts of this· Polq. W~ 

appreciate the support and efforts of the Department of Justice, our· office of General 
Counsei, and the SEP workgroup in revising this PolicY. · · · · · 

. . 
We expect to conduct training sessions on the new Policy in each Region dw:ing .the 

next few months. In addition, we expect to issue. ·gui~ OD the p~r drafting of 
settlement agreements containing .SEPs shortly. If you have any· question5 on the Policy, you 
may contact David A~ J:lilldin. Acting Braiich Chief, Multimedia Enforcement Division, in 
the Office of Regulatory Enforcement at 202-564-6004. Questions also may be d~ted to . 
Peter· Moore, at 202-564-6014, or" Gerard Kraus at 202-564-6047 in the Multimedia 
Enf~rcement Division. · · · · 

Attachment 

cc: (w/auachnient) 
:Wistant Administrators·-· 
OECA Office Directors 
ORE Division Directors . 
Regional Counsels 
Regional Enforcement Coordinators, 
P~gional Program D.ivision .Directors 
i>epanment of Justice. AAG, ENRD . 
Deparunent of Justice, EES Chief and Deputy Chiefs · . 
i>epanment of Justice, ·EDS· C~ief and Deputy .Chief 
~EP Workgroup Members 

. 
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INTERIM REVISED . 
EPA SUPPLEMENTAL ENVIRONMENTAL PROJECTS POLICY 

. . 

EFFECTIVE MAY 8, · 199.5 
' . 

A. INTRODUCTION 

1. Backm>und . · · . 
. . 

. In settlements of enVironmental enforeemeri~ cases, the U .s. Environmental Protection 
. Agency (EPA) will require the alleged violators to achieve and maintain conipliance with 
Federal environmental laws andregulatio(IS and to pay a civil pe~ty. To further EPA's 

· goais to protect and enhance pub.lie health and the environment. in ~~.imcances 
·environmentally beneficial projects, or Supplemental EnvirOnmental Projects (SEPs), may be 
inCluded .in the settlement . this Policy sets forth. the types of projeets that.~ permissible as 
SEPs, the penalty mitigatiOn. appropriate for a particular SEP, and the lenils and conditions 
under which they may become part-of a settlement "Ole.primary .purpose of this Policy is to 

. • ..-X>Ur-4;. and obtain envirOmilen~ pi.blic hecdlb proaection. ;xi improvem'" that may . 
. not otherwise·.have occWTed wiu.out.the Selitemen(incentives·prtMded ~flhis Policy:· · 

• . . . · •. ; : ;.4. .• •• :, ':.·.! ~~-~- :: ::.: .• : . 

In 5ettling enforcernent aCtions,-EPA requites. alleged v~lators u;.p~mptly case the 
violations 8nd, to the extent feasible, reined~ any harm caUsed by the ~ns •. · EP:A also 
~ su~~aantlaf moDetary penaltie5 in order tO deter noncompliance~ .. Witbotit"; : -.:!ties, 
companies would have aD ineentl\te to delay compliance until. they ~ caught and ordered tO 
comply. · Penalties promOte environmental complianee. and help protect public health· ~y · . · 
de~ing .fu~. violations by the sam~ violator and deterring violations by 0th~ members of 
the regul:ated community. Penalties help. ens~ a national level playing field by ensuring 
that violators do not obtain an ·unfair economic advantage over theif compCtitOrs who made · 
•"c neces.ury expenditures .to comply on.time. PenaltiCs also e~e companies w adopt 
pollution prevention and recycling techniques, ·s0 that they. minimil.e their pollutant 
·discharges· and reduce their potential liabilities. · · · " · 

Statutes 8dministered by EPI\ generally cpntaiD Penalty assessment mteria that a .. ~ 
court Qr administrative law judge milst consider in determining an. appropriate penalty at triai 
or a. hearing. In the settlement context, EPA generally follows these criteria in exercising its 
discretion to establish an appropriate settlement penalty. In· establishing an appropnate · 
penalty. EP !-a c:Onsiders such factors as the economiC 'benefit mociatec\, with the .vioiatiom, 
the gravity or seriousness of the violations, and prior history of violations. · Evicle~ of. a . 
violalor's commitment and' ability to ·perform a SEP is also a relevant· factor fut· EPA to·· 
.Consider in establishing an appropriate settlement ·penalty. All else being equal, the final 
settlement (Jenalty will be lower for a violator whO .agrees to perform aii accCptable SEP · 
compared to the violator who does not agree tO perform a St:.P. · · 
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The Agency encourages Ute use of SEPs. While penalties play an important role. in 
·environmental protection by deterring violatmas and creating a level. playing field, ~EPs cal 
play an additional role in securing significant environmental or public health protection and 
improvements. 1 SEPs may not be appropriate in settlement of 811 cases, ·b~t they are an 
·impo~t pan of EPA's enforcement program. SEPs may be particularly appropriate .to· 
further the objectives in the statutes EPA administers and to achieve other policy goals, 

· including .Promoting pollution prevention and environmental justice. 

2. Pollution Prevention and Environmental Justjce 

The Pollutio~. Prevention Act. of 1990 (42 {!.s~c. § ·1310fet .;q., Novembers·, 
·.·1990). identifies an environmental management hierartlty in which pollution •should be 
prevented or reduced whenever feasible;. pollution that ~t be prevented shoul~ be 
recycle<J in an environmentally· sa~ manner whenever feaSible; pollution that cannot be 
prevented or recycled should be' treated in an environmen"-tly safe' manner whenever . 
feuible; and disposal or other. release' into the ·environment should be employed ~~y u a last 

· resort ... • (42 u.s.c. §13103)~ In short. preventing pollution before it is' create<( is 
.P~~le to trying to manage, ~ oi: dispoSc of it after it is Created .. · · . . · , · 

Selection and evaluation of p~ SEPs should be co~ucted in aCcordance with 
this. hierarchy of environlnental m8nagement, i.e., SEPs· involving pollution·prCvention 

·. tecbn•q~ r.re preferred ovr" C}lher types ofr~uctiOq or control strategies, 8nd this ·can be 
reftEeted in·the degree of camideration accorUed to· rdefencL'lt!respondent ~fore .caJc!.!latia-
of the. final· monetary penalty. · · · · · · 

.. · F~er, ~re· is. an acknowledged concern, expressed. in ·Executive Order 12898 on 
environmentaljustjce, that certain segments of the llation •s popillatiOn are dispropOrtiqnately 

· burdened by pollucant exposure .. Emphasizing SEPs in comr •• u&aitic:S where' environmental 
justice issues are present helps ensure that persons who spend significant portions of their 
time in areas, or.depend on food &nd water sources located near. where:the·violations occur 
would be ·pro~. ·Because envir00menta1 justice; is .oot a specific ~nique or process but 
an overarching goal, it is not listed as a c:ategmy of SEP; but EPA.encourages SEPs in 
co~manities where environmental justice may be. an ~ue. " 

.3. Usin& this Policy 

· · In eval~ting a· proposed project to determine if it qualifies u a SEP and .then 
determining how·much penalty mitigation is appropria~, ·Agency enforeement and·. 
c:Olilpliance personnel· should use the following five-step process: 

. . ' 

(1) Ensure that the project meets the basic definition of a SEP.. (~n B) . . 
. (2) Ensure.that a11·1ega1 guidelines, including nexus. are satiSf~. (Section··~ 

1 ~ing on circumstances and cost. .SEPs aiso may ba\te a dttarent nftpact. · 
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. . . 
(3) Ensure that the project fits within one (or more) of the designated categories of SEPs. 

(Section D) · · 
(4) CaJeulat.e the net..:present after-tax cast .of the project and then determine the 

"appropriate. amount <'f penalty mitigation. (Section E) 
(5) · Ensure that the: project satisfies· all of the implementation. and other criteria. 

(Sections.F, G, Hand I) - . 

4. . . Applicability . 

. This Policy.revise$ and hereby supersedes the-February 12, 1991 foUcyon the Use· of. 
Supplemental Environmenlal Projeas in EPA Settlements •. ·This ~licy applies. to settlement$ 
of all civil judicial. 8nd administrative= actions filed after the· effective date of this Policy, 8nd 
to all pending cases' in'\Yhlch the goveinment has not reached agreeinent in p~iple with the 
~le~ecl violator on ·die -~me t.ermS of .a SEP.· · : . ; ... ·. . . · · . · 

. . . : This PolicY aPPlies to.all civil judicial and ·adminis~ve enforcement actions·~ 
under the authority of die enviropmen1al .statutes and regulations·~ ·EPA .clminiiters. It 
al$o ._y .be·~ by EPA and the Department.of Justice in reviewioi pnlposed SEPs.in 
Settlement of citi7.en suits~ This Policy 8iso applies to federal agencies· dial are liable for the . 

. payment of civil penalties. ·ThiS Policy does not apply to settlements of claims tor stipuiated 

.· penalties for violations of come~~ d~ or other settlement agreement re.quiremen~. 2· 
~· . . . . ·. . .· ....:... . . . . ' . ~ .... . ... •. .. . - ...•.• _ . . ~ • . . ·.• .. , ..... t . . .. ... 

-.::·=_·.':~:This ·is a sett1eRm Policy aDd thus is not intended for ~·by ~,\;·~~.S~ ... 
. .. ~ndents, c:Ouns or administrative law judges _at·ahearing or in ·a triat': :Fuitber .-·whether 

· ~-:m.e .. A&ency· decides to accept a plOposed .SEf as Part of a settleme~ds pdie1J :wjlhm £PA's 
·::. disCre(iciil.~ Even ·though a project" appears to satisfy all'of the"piOVis~.- .of "'1iS:·Policy. EPA 

=may decide, •for. on¢. or more reasoDS", that a SEP is not appropriate (e.g.~- the ·~t of ·. . 
.. reviewing a ·SEP proposa! is exces5ive, the oversight costs of the SEP may·~ ~ high, -0r 
·the defendant/respondent may not have the, ability or reliability to complete the proposed 
SEP). · .:. . .. . . . .. · . . · · 

This :Pol.icy establishes a fra'f"!ework for BPA to use in exercising iis enfo~ment . 
· discretion in detennining appropriate settlements. In some caseS, application of this Policy 
· may not be appropriate, in whole or J>2:it. · In such cilses, the litigation teani may, With the 
advance·approval of H~quaners. use an alternative or modified apprOacb.. · 

. . . 

. :·B. DEFJNrgON AND KEY cBARAcimusncs ·oF A m 
. . .- . S~lementaJ enVironm~tal pro~ are deftnecJ. u en~ •&dal · · . 
proje$ .which a defendant/respo~t agrees ·to underjake in settlement ot ~ ·~o~ . . ... 

. · ' 2 The AleD/:Y is evaluating whdber SEPs Should be used, and. if so, boW;~ ~~ claiDis.·. 
for stipulated penalties. · · · · · · 
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Bction, but which the defendant/respondent is not other wite legally required to perform 
The three bolded. key pans of this definition are elaborated below. · 

. . . 

•Environmental'y beneficiar ineans a SEP must improve, protect, or ieduce risks to 
public health, or the environment at large. While in some~ a·sEP may.provide the · 

·alleged violator with certain benefits, there must be no doubt Shat the.project primarily · . 
benefits the public health or the environmer.t. ~ : · 

·1n settlement of an enforceinent action• means: 1) EPA has the opportwiity to help .-· 
shai>e the scope of the project btJore it is implemented;, aitd 2) the project is not commenced 
until after.the Agency has identified a violation· (e.g ••. issued a notice of violation, · · · 

··administrative order~, or ~mplaint)~3 . :. · · · . · . ·. · · . . · . 

. •Not «1ien\riselegally. required to perform~· lhe SEP is~~t reqµired by any · 
federat,· state or local law or regulation.: Further, SEPs cannOt mclude actions ._Which the . 

. defendant/resp<>ndent may be required .to perform: as injuncti\fC· ielief in the imtant case; as 
pan of a settlement or ·order in aiiothet lep aCtion; 0r by SU11e .or loCal requiremen1S. SEPs 
may includC actiYities which the defe~t/respondenl will become legally obligated ·to · 

·undertake two or 'inore yCal's in the:future. Such .•aa:e1era1ec1 c;onip1~· projecas are not 
. 3ltowable, however, 'if the regulation or statute provideS a beDefit (e.g.", a higher emission 

.. limit)' to the defendant/respondent for early eompliance. " .. · , . ·. , ~ . . . . 

. . . ~ llso, the peijomWipe of +S~ reduces neither the strin~e~,n9r ~. ~- . . 
. . n=quire~ti of.-Federal ·enviro~ental statutes ~ .rqulations.~::Of~~-f~iice oh.: 
· , SEP does not alter the defendant/respondent's obligation ~ remedy· af v:lo~on eXpeditiously 

and ·return. · :to co_· mpliance~ · · · · · ·'- · -..:.. -' .· ._.. : . . · 
. : ~ - . :. ... .. . .. . . ··. . . . ..... 

. -. - . . . . .... . :.. ....._.., ... ~ ._ 
·:• · .. . .. , . 

. . . - . 
. : . 

c. . ·.LEGAL GUIDELINF.s , . 

. EP~ his biuad d_iscretion to. settle· cases, inclu~inl the discretion to uic1Wie.SEPs as 
an appropriate pan of the settlement. The _legal evaluation of whether ·a proposed SEP is 
-within EPA 's .authority and consistent with all statutor}·· "illd Comtitutioiial requirements may . 
be a ·complex task. Accordingly, this Policy uses five legal guidClines tO emure· that our· 

. ' I . • . ·• . ; . 

. ' 

... ·· 

.. l • . .. - . 

, since the primary p~ of this Policy is to obtain cnvirooinCnta• or public health .benefits . · 
that may not '1ave occurred •but tor• the settlement. _projects wbidi bave been started· be(ore the 
Agenq bas identified a violation ~ not eligible as SEPs~ · Proj~· wbicb ~ been·~mlttcd to or 
started before the· identification Of a violation my mitigate the ·pen31ty in otbei'. waYs. .. Depending on 
the Specifics, if a company bad initiated environmentally beneficial projects before. the ~ 

. process commenced, the initial penalty Calculation cOuld be lower due to~ ~of _ncalC~ 
. . DO history of other violations, good faith efforts, less severity of the violationS, or a shorter duratiOl 

of'the violati~. · · 
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SEPs are within· the Agency's and a federal court's authority, and do not~ ·afoul of any 
Constitutional or statutory requirements.' · · · 

· i. · All projects must have adequate nexm. Nexus is the relatiomhip between the 
violation and the proposed project. This re~onship exists only. if the project 
remediates or reduces the probable overan .environmental or public ~th impacts ·or . 
risks to which the violation at iSsue contribut.es, or if the·project is de5igned to reduce. 
·the likelihOod that similar violations will occur in the future. · SEPs ·are likely to have · 
an adequate nexus if the primary impact of the project is at the site where tbe alleged · 
·violation occurred or· at ·a different site in tbC same ecosystem 0r within the immediate 
ge<>graphic5 area. Such SEPs may tiave sufficient nexus even if the. SEP addresses a 
different polluw1t in· a different medium. · In limited cases,. nexus may exist even · 

· though a p~ject will involve activities outside o~ ~e United S~. 6 
· 

.. . 
. 2. A project must advance at least· one of the declared ob~··or the . 

· · environme~ 'stator.es that are the ·~is of the enforcement action; ~urther, a project 
· ·.·•.cannot be inco11$istent with. any. proviSion of the ~ying statl•ta. · · · · . . . . . . . . . . . . . 

. . J. EPA or _..y other.federalagency may not play any role in·-i0g-or eontrolling 
: funds that niay be set uide or ~wed for perfoniaance or"a SEP •. Nor··maY EPA 

· " retai!l~uthority to manae•or administer .:be SEP.· EPA may,. of~·, provide· . 
· oversight to c:nsure that a project is implemented pµrsuant ~ ·0ie.provlsiom of the· · 
~seitlement.ancfhave legal reco~ if the SEP i$: noi adeqU&iely;:P.erfonned. ·. 

. . . . . ·' . . .. : . .. · .... <~~~~··:··_, r-:· .. :. :, , . . 
· . : :4~ · ~ type and scope of each projeCt are ~ined · ~ ~. iigned~~~nt 

_. -~menL .Th~ JDCam. the '!w~, ·w~· ind when~ of a .. p~_;ect ·~:~ined by 
.... ·... the- setiJenient agreement. settlements in which ·the defendant/reipo~nt alrees tD 
· · pod a certain sum of moriey on a projec;t(s) to be decemiined i8ter (mter EPA. or .the 

· · Depamnent of. Justice signs the sCttleme~t agfeement) ·are iCnerally not alloWed. 
' . ~ . - . . . ·. 

S. A project may not be somethi~ thai·EPAiaself is requirm by its statu~ to do •. 
And .a project may not provide EPA with additional resources ·to perform an activity 
for which Co~ has·specifically approp~iated f111~ •.. In ~ditit'.n, a SEP should· 
not appear to be .an expansion of an .existing EPA prOgram. For example, 'if EPA bas · 
developed a brochure to help a segment of the regulated community comply with .. . 
environmental requirements. a SEP may not directly, or ind~y, provide 8dditional 
res0urces to revise, co:>Y or distrib\lte the b~ure. 

• These iega1 guidCtincS ~based on ~era1 1aw • it applies to EPA: States may ~ in~ .c>r 
I~ flexibility in the use of SEPs depending on their Jaws. : . · -. · · · 

... . . . . 

. s The immediate. geographic area will Fncralty be tbC area within a so mile radius of'tbe Site on 
which the ·violations ~. 

6 All P-rojects which wouldclude activid~ outside tbC. U.S. ~ be-appfoYed in idvaDce by 
Headquaners and/or the. Department of Justice. See section_ I~ · . ·· · · 



Reftied SEP Policy · * • • Ma, 19Sj * * • Page6 

D. CATEGORIES OF SUPPLEMENTAL ENVIRONMENTA,L PROJECTS 
. . . . 

EPA has identified seven categories of projeds which may qualify as SEPs. Iii or' 
for a proposed project to be accepted as a SEP, it must satisfy the requirements of at lC$l 

one Category plus all the ·other requirements established in this Policy.· 

' 1. Public Health 
. . . 

. . A public health .project proVides diagnostic. preventative Bnd/or remedial components 
of human .health. care whiCh is related to the actual or _potential damage to ·human heajdi 
cause4 by the violation. This may include epidemiol~ical data collecd~n and analysis.· . - ~ 
medical examinations of potentially affected persollS, collection and analysis of bloOd/fluid/ 
~ue samples, medi~ treatment arid rebabili~n therapy. · · · 

· ·: Public ~e8IthSEPs are. -table only -~here .thC primary be~fit 9f the projeci is the 
. population. that Was harmed or put at risk by· the violations. .·. · · · 

. . . 
2~ Pollution Prevention · 

· · · A pollutiOn prevention ~roject is one ·Which· reduces· the generation~·of pollution 
through •s0urce reduction;• Le •• any p~ce which reduces tbp amount of any huardous 
s~b~tanee. pgllutant or Contaminant entering any waste stieam Or Oth~ise l>eing released . 
into the environment, prior to recycling, treatment or d.isposal. ·(After the pollutant or waste 
~-'has been_generated:'"PoUution prt.-Yention is bo long"'· ... msible .00 'thP. ]Ste ~t ~ 
~led by. appropriate recycling,· treatll'.ICnt, conta'inmelit, . Or- disposal: mekhodS.) . :-
... ·· . ·.. . . .. ' ' ·.. · ... ' . .. ..... - . ·.· . ·~· _·.~.··- .... -··f:;·~. :.:._.'~.:.: .. · ·:.,,.:· .... 

. · · : SourCe feduction may includ~ equipment ·ar technology modifaailiO~~ pfoc:e§ 0r 
.. P~ure mocl

1
ifacations. ·reformulation or redeSigft.·of p~uccs. · S.~~b~@. ~f._~!' maierials. 

·· and.1 .. Jt)rovements· in housekeeping. maintenance~ training, mvelitory ;COntte!. ':"!'. ~ 
-operation and mail)tenaiice procedures. Pollution preventi<>n·~ inc:ludes ·any project which 
·protects natural re5o~ through conservation or Uacreased .. efficiency in. the use c:>f energy. 
wa~ or other niateriaJs. •1n-proceu recycling,• wherein ·waste ~ produced during a 
manufactllring process are returned ·directly .to·production as raw materials. on site, is 
considered a pollution prevention project. 

In all cases. for a project U> m~t the definition of ~llution preven~n. there must be 
an overall decrease in the amount.and/or toxicity•of pollution released to the environment, 
not merely a tramfer. of pollution among media. This declease may be achieved directly or 
through il)Cl'.eased efficiency (oonservation) in the use of energy, water or other materials. 
This is consistent with the Pollvtion·Prevention Act of 1990 and the.Administrator's . 
·rollu~on Prevention Policy Statement: New Directions for Bnvirorimental Protection.• 

. dated Julie IS. 1993. . 
. -.· .. ,,. 

/·: 
.... 



Rev&d SEP Policy. •••. May 1995 •.• * 
I . 

Page7 

3. _ Pollution Reduction 

If the. pollutant or waste stream already has been generated or released; a Pollution 
reduction approach~ which employs recycling, ·treatment, containment or disposal 
techniques ~ may be appropriate. A pollution reduction project is C?DC wh~h reswts in a 
decrease· in the amount and/or toxicity of any, huardous substance, pollutant or ~inant 
entering any waste streani or oih~iSC being released into the environment by an 0peratiilg 

- bu5fness-orf3Cility by·a means which does not.qualify as ~pollution pre\rention. ~ This may .. 
include .the installation o( mor:e effect: ve end-of-proce5s c:Ontrol or ti'eatment. ~hnology. · 
This also includes •out-of-proce5s recycling,• wherein industrial waste collected after the 
manufacturing proceu and/or: consumer wa5te materials'. are usecl as· raw materials for . . 
pr:oductio1.1 off~site, reducing the need for treatment, disposal ... or comumption of energy or 
natural reso~. · . · · · · · 

4. · . Erivirorunental Rc;storation and· Protection 
. . 

. · An envlll?nmen..i restoration and :Protection p~ject ·is one whi~ ·g~ beyond 
. repa~ing the damage Ca~ by the violation to enhance the condition of the ecosystem or . 
immediate ·geographic an:a adver5ely: affected} · These 'projects'. inay ·be uSed to ~tore or 

. p~ natural en*°nment5 (siach u ecosystems) ai1d inan.;.made·:e~Vironment5,.sUch as 
. facilities and buildings~ Also included iS any ,project which protects the .~)'Ste~ from · 
~ ~i potendaJ damage iesulti~ from Lle violation ot.iq>~es ·~.e. ~I a>Ddition ·of · 
the·. eCos)'$tem.:· .·Exaniples of such "pro~ incl~:· .:~~JB· µi~~'of i>O'l~~ .. 
wl;uch are not the subject of.the violation to an affectecl ·m basm·or. watmhed; restoratJOn of 
a~ aloiig ~me avian flyway .in which the faCility. is,·i~ted; ~·~ 8nd 
. im.nagement of a witershed an:a by the defenciantln:sPolident· tO prOtect a driDking' water 
. supply wnere the· violation,' e.g .• a reponing violation;: did not directly dainage the. watershed 
. but potenl;ia)ly could ·lead to damage due to unreported discbarP,s.-. · Th~ ca1egofy :·~ · ' . 
. inclucles· projects which provide for the protection of e~ Species (e~g., clev:eloping 
. conservation programs or protecting ...,itat critical tO the well-Oeing of a $p:Cies elidangered 
· by the violation). · · · - · · · · · · · :1 • . · · · 

With regards to man-made environm~ms. such proj~ may involve ,the remecti8uon 
of facilities 8nd buildings, pmvided such aC.rivities are not otherwise. legally ieQuired: This 
includes·the ·remov.al/mitigation of·contaminated materi8ls, such u soils, asbestos·a'nd leaded 
~nt, which are·a· continui91g source of releases and/or.threat tP indiVi~uals· · 

S. · Assessments ind Audits 

Assessments and audits~ if they are not otherwise .available as inju~ rel~f; are - . . . 
. poteQtial _ SEPs under this category. There are four.~ of projeclS: in this. ~ory: · · 
a~ pollution prevention ~ments;. b. site assessments; c. envifonmental management · 
system audits; and d. compliance audit5. · 

1 If EPA lacb authority to reqm_ repair. then repair itself may ~ ~·sa.-. 
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a. Pollution prevention asses§ments a- ·"':'Stematic. internal reviews of specific. 
processes and operations designed to identify aiati 11iovide infQnnation .i>out opponunities 
reduce the use,, production, and generation of toxic and huardous materials and oth~r 
wastes. To be eligible for SEPs, such assessments must be conducted using a recognized 
p<>llution prevention assessment or waste · minimi7.ation proCedure to. redUce the likelihood of 
future violations. . . 

b. Site assessm~ilts are investigations of the condition of the en~ironm~nt at. a site or 
of the environment impacted by a site, and/or investigatjons of threats to human .health or the 
environment relating to a site .. These include but are not. limi~ to: . investigations· of levels 

· andior ·sources of contamination in any e~vironmentai media 8t a site; investigations .of . 
di$charges or emissio~ of pollutants at a site. whether from active QPerations o~ lh;rough 
passive transport mechanisms~ ecological surveys. relating tQ ·a site; . natural resource damage · 
assessments: and risk a5sessments. To be eligible for SEPs~ such aisessments must be . 
conducted in. accoi-dance with recogni7.ecf protocols. ~f. available·. applicable to the type of 
assessment to be undertaken. · : · 

.·· . . ' . . c. An envirOnrner.tal Jrullll&Cmeni system .,ufit is ·an independeni evaluation of a 
party's envifonmental poJicies. p~ices and controls •. Such evaluation may encompass the . 
need for: (1) a fonrial corporate en\tironmenlal compliance policy. and proced~ for 
implementation of that policy; (2) educational and training pqrams for C?mployees; (3) 
equipment purchas,e, operation and maintenance programs; (4) enviromnental compliance 

.' officer pqr, ms; (5) budgeting and p_lanning S)stems for· envirOnmCmal compliance; (6) 
monitoring~ record keeping· 8ild reporting· syitems; (7) in-plant and. conunumty· emergency· 
plans; ·(8) inte~ communicatiom ·and control systems; and. (9) Im.ant identification. risk 
assessmenL 

• ·.d. Ar.. ;nvironmental compliance audit is an independC~t evaluatiun of a 
defendant/respondent's compliance status with environmental requirements. ·Credit is only 
given for the costs associated with co~dW?dng the audit. While the SEP should require all 
violations discovered by .the audit to be pro~pdy corrected. no credit is giVen for remedying 
.the violation since persons are required 10· achieve and maintain compliance with · 
environmental requirements. In general, complWice auditS are aeceptable as SEPs only 
when the defendant/respondent is a small business11 9 ~ · 

These t\vo types of assessments and envirOnmental management system audits. are 
. allowable a~ SEPs with9ut an ill'.lplementati~n commitment by the defendant/respondent; . . . •· . :: . .. . . . . . ' . 

. . .. :, . ~-~ ... _ 

. . 

' Smee most large companies routinely· conduct compliailce audits, to mitigate penalties for such 
audits would reward violators for perfonm. an activity that .most ~es ilready do. In .. 
contrut, these audits are not eommonly done by small businesses, perbap$ because such audits ~ 
be' too eXpemive. · · · 
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. Implementation is not required because drafting· implemerdalion iequirements before the 
results of the study are known is difficult. Further, for pollution prevention assessments and 
environmental management systems audits, many of the implementation rec:Ommendations 
from ·these studies may constitute activities that are in the defendant/respondent's own 
economic interest. · 

· · · · These· assessments and audits are ~table where the primary impad of the project 
·is ·at the same facility; at. another facility o~ by· the ·violator, or at a different facility in · 
the _same ecosystem or within the immediate geograph~ area (e.g.,-a publi~ly owned . · 
wai&ewater treatment works and its uiers). These a5sessments-and .audits are olily acceptable· 

: ··, · as· S~Ps wbeJJ the defendant/respc;>ndent agrees to provide EPA with a copy. _. · . ·: · . . .. ·: •. . --.· . . : : . ·. . . . .' . . . . . ', . 
... . . . .. . . . . 

, . . ·' . I • . ' 

· .. ·6 ..... ·Environinental Compliance Promotion .· · .· . '· . . 

· -· . ,. · An enviro~ental c:Ompl~ pro~tion ~roj~ proyides iraining or techniCal -slippon · 
· · :. r0 .o~)~.C~~ of~ regulated eommunity re: 1) i~ntify, achieve and inai.o~ .. 
co~l~·with appUcable_statutOry and regulatory requirements;· 2) awid coqunitting a . 

. . vio .. on" with ~ .tO suCh statutory ~ regulatory" requirementS; Or "3) ·go. beyond 
· ·c0inpf~ ·by Je(lueing the _generation,·. releue or d~ of pollotaiats. bCyond legal . 

~ · ~uire~Dt$· For .these types of projects~ the defendant/respondent may· 1ac1c .ibe experience, 
.... . :~~1~e or .airiUtY lo impleiqent. the .project iiielf,· and, ·if SC' 'he defendant/~~n! •!. . . 

· . dsiidfild N . . "&iiied t0 contract with an . . riaie aw~ 'to ·c1evel ~mfii • lement: the.· . 
.. ·.,~ ~q>i~iroiho~-piojeCt .. · Aa:ep:feiro,;eccs~~.fucl~; ;~-~·~~:p~~tiig or 
. :_·.' ·:---e~-:,.~,~~-,~~y re~_ to·~ l\'i~~-~-.~~°'~-~~~-!fithin . 
. ·- ·· thedefendantl~~nt'seconoinlCsector · · ' ... : ·.· ·· ,., .. , .. _.,,,.~ ... , ... -... .- ·:.-7 :;.·r~· ·. .·. 

:~:;.?;2~~·;fi}£l;:t:~~::~~-·::_,:;;:;··/;:.; ,~~ · .... ~~:: ..... · .·· .. <~: .. ~. · :·<·.-~:_:'\'.~:~.~: ·. ·.··-~'/.'.~::·;>;,.·-:.>·)::~-:·:·_L:~ ..... :· . 
·.· · . ~ .· : · .. ····6nvir0nmerital comPiiance .promotion SEPs are acceptable only Where the· primary 
·i~ap~(of ~ p_roject· is focused on the same regWatofy prograoi·(eq~mcnts ·which were 

:.: violated aiacl wherC EPA. has reason to believe that comi>liance in ihe sector would be 
signiflcant1y·adWnced by.the proposed project. For· example, if the· alleged·violations 
. involved Clean Water Act pretreatment violations,. the compliance; promotion SEP must be 
directeo at ensuring t:ODJplianCe with pretreatment requjrements. . . · · t 

· 1. ·. . Ememiic.x Planpine and Prmareclnm 
. . 

·. · Ati emergency .planning and prepafedness projeCt provides misumce - . ~ u 
comj>uters and .software, coir.mlinication s)'stems~ ~emical emission detection and 

. inactivation· equipment. HAZMAT equipment, or· uaining· ~.to a. _respomible _state or local .·· . 
· · emergency ~nse or planning entity. 1bis is to ~Dible ~ e>fgani7.atiom to fulfi~l their 
· ... ~~ig8tions under the Emergency Planning and Commmny Right-io-Know ~ct ~fCRAl to 
. colleet .infOi'mation to "asseu the danger5 of bamdous chemicals present at faeilmes wiihin 

their jur~iction, to develop emergency iCsponse p~ • . tp .train emCtgetj ~me . . 
· · peiso~ and to better respond ·10 chemical spills.. . · · · · · · · · ·. · · · 

. . . ... . :· ... 

·. : • · . EPCRA requ~ regulated s0~ to provi~ infomlation on. chemical production,. . 
. ·st0rage ·and use ro State ·E~ency ReSpoiue CommmiOm · (SEaCs), ·Loca1 Emergency 



(I: 

Revised. SEP Policy ••• May 1995 ••• PagelO 

. . . . . .. 
· Planning Committees (LEPCs) and Local Fi~ Deparunents (LFDs). This enables states imt. 

local communities to plan.for and respond .. effectively to chemical accidents.and inform 
potentially affected citir.ens of the risks. posed by chemieals present in their coinmunities, 

. thereby enabling them to protect the enviionment or ecosystems which could be damaged by 
an aecident. Failure to· comply with EPCRA impairs the ability of stat.es and local · 
communities to meet their obligations and places emergency-response.personnel,. the public · · 
and the environment at risk from a chemical· release. · 

' - . . . . 
'.Emergency planning and preparedness SEPs are aceeptable where the primary·impact · 

of the project is within the sam~ emergency planning dist;rict or state affected by the . . 
~iolatiom .. Further, this type .of SEP is. 8llowable only wben the SEP·:invol\ies non-cash 
assistance and there are violatiom of EPCRA.ot 1epurti11g viol8ticm under _CERCLA § 103 

. ~eged iii ~ complaint. · . i · . . ".' · · · · . · 

. 8. ' . Projects Which Are Not Aa:eJ!lable u SEPs 

Except for projects which·meet the sPecific requiremen~ of one of.the C*.gories . 
enumerated .in § D. ·above~ .the foll9Wing are examples of the rypes of projects that are not 
·allowable as SEPs: · 

" . 

,a. ·. ' I Gefter:al. educational or p~blic en¥itonmental awm:eness projects, e~g. t 
sponsQring public seta1inlrs, coiKlucting' to~ of cn\tirOnmentaI controls at.~ fiu;ilii 

. . . . ' . . . ' . . 
": ' promoting recychng in a community; · .. 

. ~. &~ · · Contribution .O environm~ntll ·reSearcb at a coliege:_or. ~mity; · . . . . . . '. . . .. . . . . . ··:. 
. . . . .) .· -;· . .: . ...... ·~:.:.. .i::. . . 

c. ConductitJg" a project~ which, thoUgh beneficial . to a. comniunity; is unrelated to 
environmental protectjon, e.g., malting a contnoution to charity'· or dPnating · 
playground equipment; · · · · · 

·. d. . Studie:s or ~ments without a co~minnent u) iinplem~nt the results (except 
as provided for in § D.5 above); · . 

. . 

e. _ Proj~ which are being fuiided by low-interest federal loans, federal 
contracts, or federal grimes. · ' · · 

. . . ·. . 

E. ·cAu:uuTloN-· oF Tlil"hNil PENALTY 

· As a general rul~, the costs to be. incurred by a violator. in-.Penorming a SEP may be 
considered in d~ining an appropriate seutement ~. C8Jculatirig ~- finaJ. penalty in 
a settlement whi~ ·includes a SEP is a dm:e~ process .. First. ~ Ageacy's· penalty . · 

. poli~ies are ~ as applicable to calculate all of the other'~ of thC 'Seulemeot penal~ . 
(including ·economic ·benefit and gravity components) •. SecoDd~ calcUlate ·the. net-prese ... 
after-tax cost of the SEP. Third, eval~ the benefits o~ the SEP •. base4 ~n specific ~ J, 
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. tO determine what percentage of the net-Present after-sax Cost will be considered ·in 
· determining ari appropriate final settlement penalty. · 

1. Penalty 

.Perialties are an important part of any settlement A substantial penalty is generally 
necesSary. for legal and policy reasons. With~t penalties there wc>uld be· no deterrence as: 
regulated entities wolild have little incentive to comply.· ·Penalties are ~sary as a matter 
of~ to those companies_ that make the necessary ~nditwa ~ CC:'mply -on µme: . · · 
violators should not be allow~ to obtain an ec:Onomic advantage .. over their coliq»etitors Who 
eomplied. Except in extraordinary circmm.tanees,. if a settlement include.,. a SEP,. the penalty 
should· ~er. at a minimum.the economic benefit of oonc;ompliance plus 10 percent of the 

· gravity component, m:. 25 ~~nt of the gravity component only, whichever is gR:aier. 
. .· . . . . . ~ ..... : . . . 

I • • . ' . .• • •. . ••· ... • • . •. ·• . • 

. In 'cases inyolving government 'agencies or entitie$, s:uch as ni~ipalities, or non-
·.' pro~t ~rbninitio~, -~he-\: the circumstances waijali~ BP.A may ~me.! basec{ on the 

muure of~ SEPs .being _proposed, . .that an appropriate settlement cOuld concain a.C:ash · 
· penalty. less than die· economiC ·benefit of non-comp,iance. ·nie pn:cisC amount of the cash 
pe~ty '!ill be determined by·ihe applic3ble penalty policy. . · · · · ·. ; · · · 

.. 2 .. · r-a•culition of tbe Cost of 1he st:' · 

.·· ':''l'~:~tbat.~sEJ.is~Vlil(~:J>Ji¢)'hill:~=·~;a,. 
· c:ost of. the .SEP •. hereinafter cat led the ·ssp· eos~· w ·carcuJatca •.. :·Jil'0rder"t0 JBCilitate . 
· --e~Wlii.ol{ott1ae:s~P ~t·ora.proposed SEP;ihe.:~i ---~ :_·liiS~.•::· '.-.-~·, · uier.:lnode1 ... ,, .. _.. .. .... . . . . .. ~., ...... ~.· ., .. ~ . 
. ~.led . .'PROJ!:~.'· ·rouse PROJEC'J' ... the.Agellc,'Y needs"~iable·istima~.-s otlhC eoslS and 

savitigs ass0ciated with a detendantlresp0ndent's· ~ of a SEP. : ·orten tllC .~ wm · 
.• DOt be estimates but known amounts based OD a. defendant/respondent's:·agreeinent -to expend 

a faxed. or: otherWise ~Wn dollar amouilt on a project. . . . . . . . . . . 
.,. 

. There are ~ :tYPes of Costs that may bC.mociated with perf~ of a SEP 
(which· ire ·entered into the. PROJECT model): capitBI costs (e.g., equipment, buildings); ' 

.one;.time nondepiec.iable Costs. (~~g., removing contaminated lnateriats., purchasing.land, · 
developing a compliance promotion seminar); and annual operation cOsts Or saving$ (e.g.' 
labor. chenffc:aiS, water·, power, raw niaterials). •0 · · · :· 

· · . ·In order to "1n the P~OJECT modei properly (i.e~. to producc;a.reaso~le estilllau; 
of the net present after-tax ~t of the project), tbe num~ of ye8rs that •ua1 operation · 
costs or savings will be expended in performing the SEI> must be sp'ecified. -,..t a inininium, 
the defendantl,:esP<>ndent. must be required t0' implement the proj~ ~·the same i,idmber of 
. . . . . . . . ·, - . .· . . 

... . . . . 

. . 111 : ·.PROJECT does not-~ the ~:fOI' market bCDents which ~- acCnie With the 
performance of a SEP (e.g., increued sales of a product. impf9Wd corporate public iinage, _or 
imP.roved emp~())'ee morale). Nor~oes- it consider coses impmed on • ~ such a die~ 

. · to. the. Agency ~r oversight of the SEP, or tbC bunl~ of a lengthy negotiation with a ddeadantl . 
n:spondeat who does not prq>ose a SEP until late in the sealemcm proces.,. · :. : · · · 

. • J 
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.. years used in the PROJECT model calculation. n: ~in cn\15 or savillgs appear 
speculative. they should not be entered into the PROJECT modei. The· PROJECT model ~ 
the primary method to determine the SEP cost for purposes of negotiating settlements. 11 

EPA does not offer tax advice on whether a company may deduct SEP expenditures· 
·from it$ income taxes. If a defendant/respondent states that it will not ded~ die· a>st of a 
SEP from its taxes and it is, willing to commit to tJ.lis in the settlement Jocument, and provide 
the Agency with certification upon completion of the SEP that it has not deducted th~ SEP 
expenditures. the PROJECT mod~l calculation should be adjusted to cajculate the SEP Cost · 
·without reductions Tor taxes. This. is a ·siniple adjustinent to the .PROJECT model: . jusr enter 
a uro for variable 7' the marginal .tax rate. If a business is Dot willing to iDake this . 
commitn1ent, the marginal~~ in.variable 7 should not·be set tQ 7.el'O; rather.the default 
settings.(or a more precise.estimate of the business' marginil.cax rates) s~ould be.used in 
variable 7. · ' · · · · · " 

. .· 'If the PROJECT model reveals that a project·Jw·a negative cost, this means that it. 
· represents a PQSitive ·cash flow to the defeDdant/respo~nt and ·u·a proficable _project thus, 

generally. is not. acceptabie ~ a SEP.· If a project geneiates a.· profit,· a defendant/respondent 
shoul~, and probably will, based on its own eico'101ilic · interest:S, implement the project. · 

.-While.EPA enciourages c0mpanies t0 undertake env~nmentally beneficiai projects.that are 
.economically profitable, EPA does not believe Violators should receive a bonus m the form 

I . of~ .:ilalty mitigation to undertake sucl. pro~ u part;af an e~nt -~~· . 'EPA ~ 
· · not. offer· •ubsidies to ~mplying companies' to undertake p~~lc e"1iro~1ally .benef 

· projectS 8nd 'it 'Yould thus be itiequi1able.~ perverse'.to proVide .. siieb·Subsidies o~y tp 
viotators~ In addition. the primary gOal of SEPs .. is_ to secure ·a. fa~le environmental m: 

·.public healdf outcome which wollld not have QCCUrred but for die eitforcemenu:a,.e>-. 
settaen21~ To 8llow·sE~ penalty midPtiOn for profi~le pr0jeCts ~ould 1'i\;18n'ihis. 

oa1 
I . . , 

.g . . 
/ 

. 
. A_fter the SEP Cost bu been. cal~ated~. EPA should deiennine what percentage of 

that cost may be applied as mitigation against the preliminary total '2lculated gravity 
component before calculation of the final penalty." ·The SEP should be examined as to 
whether and how effectivel~ it achieves each of the following five factors tis• below. 

11 See· PROJECT .User's Manmt. January im .. If the-PROJECT model 1ppears · inappropmre to 
a particular fact situation. EPA Headquaners sbmild be.consulted t() identify 3n.altei'Dative approach . 

. For· example, the ~r 1993 version of PROJECT does ·not readil,y calculate :the ~·of.an 

. accelerated compliance SEP. . Tbe cost of such a SEP is the additional cO&l mociatecl .Witb doing tbC 
project ~ly (albead of the tegulatory requireinent) and it needs to be calculated in a sliibtly different 
manner.· . ,. 

. u The penahy mitigation guidelines in subsection E.3 provide ·that the am~ of mitigatiod 
.. sbouid not ·exceed the net cost of the project. To provide penalty midgation for profitable pro~ 
· would be. providing a credit in excess of net c:mts. · · · · 
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• Benefits to the Public or Environment at' Iarw;. While·a11 SEPs benefit.public hCalth 
or the environment, SEPs which perform.well on this factor wilf result ·in significant 
and quantifiable reduction in discharges of p<>llutants to the environment and the 
reduction in ~k to the general public. SEPs also will perform well on this faCtor to 

. the extent they result in ·significant and, to the extent pos5ible, measurable progress in 
protecting and restQring eeosys~ms (including wetlands"and endangered species 
habitats). . . . . ; 

•• 

·:-.. •. ,! . . · Enviiorunenlll JiJstice~ · SEPs which ~Min Well oii this ·factor wlll mltigate damage 
/ . .: .. -·~: -:_: !>t' te4~ ns1(tO .. minority or-~- inconie pop~ns: wJiich:. may have .~n· . . . 
. . ~ . ~ ·.; disproportiOnately expc)sed to pollution or are 'at envirODnieiicai risk. . . 
. · .. ·. ~ .': ~-:·~'. '· >. ~~ · ........ ~ ...... ··':·. ·;.~~;....·· ... ; ....... : . .. . . . . . . ~ . ; . ~ .. ~ ... : ·~·~ ... · . . . .. ·.. . 
· • · ''.·~. ~tMUttimOdii· 1imW:ts. SEPs which perform vlell .on· this· fictor Will reduce emissions· to 

... \: ~-;: :'°'.'" ~\~ .~-iu~ . . .•.. ·. . . .· , , . .> . ,, ~ < , '"~.: : 

··: • :::--;~~? PollllltQi)"Prjyention. • SEPs which perform well on dUS. ~-will ~IQI> aDd • · 
: ,f .!•<<~))::wmemen• PQllution prevention tecbniqiles and prldU:e$ . .:..:>~ ,: :~<" ·'.~"~'.<;i.}·~);:··": · 

'.-;~{~;i~~~~~ or mes~ wk'.~,~~'-~.'.'~'.hW.~ 
::--m~_~Ji.~rcenaage~iliay be; set. ·.As ·a g;riCral gliictClme~;die fiD8J lljitigatiori.peircent1ge. 
· ,.showd oot ~.80 pen:ent of tbe SEP Cost · For .srDall businesses, govemmenragelicies 
.. or~~~~'.·and m~t.ofit·organil.ations, this peiceli1agC may be.~· as ·i.i&h 8s lOO.peroent. 

~ · · -~ : .. y defendant(.respondent, if one -or the five. factorS is p01lutiori prevention,· the. · · 
·: percel_llaBe.may ~set.as high as 100 percent. A l<:lwer mitigation percentage may-~· . 
· "il»P~r.bite if~~ ~~ent must allocate ~igni~cant ~ to, m0ni~ and reviewing · 

the. tmplementatiO~ of a project. . . . . . . . . 
. ·~ . . . 

.. . . . . . ~ .. 

. . . : In .Bdministrat~ enforcement actions in whi~ th~ ~ a ~t&tutoiy 'limit on .. · 
~':Jl~istrative· penal~. the eash penalty <>btained plus ihC ainount of penalty mitigation ·. 

· ~it due to the SEPs shall not exceed the sta111tory adminis~Y~.~penalty .limit. 
. .. ~ . . ·. :- , .... 

. . . . . 
, 

'.' F. · · .. PEftFoJlMANCE BY A TBJRo PARTY. . . ~ .·. ' . , 

.· 

: .. 

. ~·SEPs·-~ ge~ly f;Crrormed eith~ by the defendant1resi>ol¥tern·~~lf:(~i0g··hs own 
einp~o~) .aild/or·by m.ntractors or consultants.13 Iii ,t;be.pat in a feW casc:s. a SEP bas· 

. . . . . . . ·. : . ·. . ., 

· ·. .0 Of.course, non.-profit ~~./~ as universities and Put>rac b..aest ~. may · · · 
function • contractors ·or comultants. · 
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been performed by someone else, commonly call~ a third party. Bec&use of legal concernr 
and the difficulty of ensuring that a third party implements the project as required (since by 
definition a third party has no legal or contractual obligation .to implement the project as 
$peci~ed in_ the settlement document), performance· of a SEP by a third· party. is not allowed~ 

G. OVERSIGHT AND DRAFTING ENFORCEABLE SEPS 

. . 

· The· ~ttlement .agreement should accurately and completely descritie the SEP. . (~ee 
~:ated legal guideline· 4 in·§ C above.) It should descnl>e the .specific actiOm to be : 
performed by the defendant/respondent and proVide- for ·a: ·reliable 8nd objectiVe ~ to . 

· verify that die defendant/respondent has timely completed the project. -_ 1biS may require the 
: defendant/respoDclent to submit periodic reports· to EPA. , If ari ~tsicle aiiditQr ·is neeesary to 
.conduct this_ oversigh~ the defendant/respondenfshoiald ·be-.madC respomible ~the cost of . 

. any such aCtivities. The defe~t/respondeilt-remaim ~mible _for .die quality and . 
timeli~ of any actiom .i>erfonlaed or.any reports .prepared or sUbmitted by the auditor. A. 

· fi~.report ~nified by !lft appropriate corporate offacial, accepiible u> ~PA and.evidencing 
~mi>letion of the SEP. should be requil'ed. · · · · · · · . . . -.· .- :. • ::: · . . .. : : · · . : 

· To the extent feasible, ~fendant/responde~ should be requim.f to quantify the 
bene~ts ~iated w.ith the project anc1· provide EPA With a repart setting fprdt bow the 
t=netiLs were· measutector estilfllted.· ]be defoMallt!tfar.Jde.U shoulit' m# ve4t neoevl 

.. -. .it pUbliCil.es a SEP or the resulJs of tbe SEf;.·it will gatcdti a mPDiinen\-hujnjae{ that the · 
. piviCQt is bejnj undenaJcen as pan of the settiement of an 'enforpeinent' acmm.~:-- '.. . . . . 

·. : . : : -.· .... ; . . . . : - • - -. -- . ._· . . .. _: ·. .· . -~ .... _.. " : . . ; <· ... · {: ;~. ·.· -· :>;·~ ~- ~'., ·.. .-
. : '-;;",,"".. :: -~ ~ng qfa SEP:will varyClepetidmg 0.D ~··~~EP..:isJ~mg.Performed as 

.. part 01-an. administlativ~ or judicial enforcement ~n~- .:-~ds W.nb 'iong im.,a!"meidation · 
schedules ;(e.g.,.18 .mondlS or.lo.er), SEPS.whicli reqliire EPA .. review and·ciomineilt ~n 
interim.~ilesto~ activiti~. and otJief QOmpl~ SEPs ·.-y not.be·~~ in_tbo5e · 
administrative enforce~~nt ~m where EPA-lades- injunctive relief~ or is subject 

·to -a peDalty ceiling. Specific guidance on the pi'opCr drafting of S~ will be provided in a 
sepuar.e guidance· document. · · 

B. .FAILURE OF A SEP AND STIPULATED PENALTIF.S 

. If a SEP is not completed sadSfactorily, 'dle defendant/responddnt Sboadd ~· req~;-·. 
pursuant tO the terms o( the settlement document.· to pay ·stipulated peniltieS ·for its ~ure •. 
Stipulated penalty liability should· be ~tablished for e8cb of the sc:enanas __ ~ ~low as 

--appropriate to the individUal case~ -- . . , · · ,. . . . .:·_: . ·. : :.,: ;- · .. __ :· .: <i·~" . ." · ~- · 
. . . " . .· .. . " . . . . . .•. · ... 

1. Except as.provided in paragraph 2· immediately.bCJow,·1t tbe·s~ b nOi __ 
completed satisfactorily, a s~tial stipialated_ penalt)'. should~ be -~~ · . 

. Generally~ a substantial stiPulated penatty is. between SO .and 100 pCicent of the 
amount by which the settlement penalty \VU mitigatecf o~ account' of die SEP. 

. ' . I . . • • .• : • . ' 
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2. . If the SEP is not completed satisfadorily,. but 1he defendant/respondent: 
a) made good fclith and timely efforts to oomplete the projeci: ·and b) certifies,. 
with supporting documentation, that at IC2St 9o percent of the ainount of · 
money which was required to be spent was expended on the SEP; no stip~ 
penalty is necessary. · · 

. · b~. :.' · .Jn an .cues in which a SEP may riot fullyeoniply ~-.he proViSions ~f this . 
. '. ·:. ~· ... Policy~. the SEP must be approved by the EPA. ~istalit Adni~n~trator for 
· · : · .· .. Enforeement and Compliance AsSu?anoe-: · . ·. · .· · .. . . .. . . . . . ' . . . . . .•. ·:.·. . . . :.. . ·. --~.. ' 

· c. : ·· . ln .ail cases in which a SEP wculcl involve actiVities o~lct~· the UniteCI .staies, 
· · '. · ·the SEP must be apprOved .in advance by· the AsSistant Actmi~_istratar alid, for 
. , · .. : ·: - judicial cases olily, the . .Auistmt. /&UQme)"-Oeoeral:for .tlle:'~-nJ and 
·: . ·.Natural Resou?ces DivisiOn of the bePartmCnt Of. Jusiiee~: ~ ~ ... ~ ::. · : · ;· ·· · ·" · 

. . . . .·• ::.· , . 
. ·.· 

. . . . . . I , i; . , 

". 1n judiCial cues. the Department of Justice must ipprove tbe SEP.··: · 
. , . -· . . . .. . . . -~. . . . .•. . . 
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In all cases in. which a SEP ine1mtf!S an environmental compliance promofi 
project, the SEP must be apprc,.""' "Y the Office of Regulatory Enforcem!nr .•• 
OECA. With time, this appl'{Jval requirement may be 4elegated to Regional 
officials. . 

Documentation and Coitfidentialir,Y 

Jn .each. case in which a SEP is included as pan of a settlement, an.exPl.ailation of the 
.SEP with supp0rting materials· (including the PROJECT model prin~, where ·apptlcable) ·· .-· . 
must be included as. pan of the case f~e. The· exi>lanation of ~ SEP sho~d cle~nstrate 
that the. five criteria set forth in Section A.3 above are met by the p~ject and include a 
description of the .expected· benefits associated with the. SEP •. · ne ~lanation must include a. 
descrip~ion by the enforcement attorney .of hOw' nexus and the other· aeg81 guidelines are 
satisfJC:d~ . . . . . . . . . . ·. . . . . 

·: :·· 

.I • . . • Documentation aild Cltf)ianatioDS 01· a particillar SEP. may c0mtituie con~~ . 
settlement information mat is exempt from disclosure under die Freeoo~ of lnf~on Act, 
is outside the scape of ciseovery, and.iS ·proteded by various pnvileges; iDclUcling: the 
auomey~lient privileF. and the ationicy work-product priVilege. ··While •ndwidual ·Agency . 
evaluations of propoSed SEPs are confidential doeumeiits, thiS ·Policy is a public document 
~ may be _released to anyone upOD ·request. . . .. . .. 

, . - . 
I • 

·. :;:-: ... :' ::-_:·;-.:~· . . . ' . - . ... ~ . . . . . : . .... . .~: .. ·. ~-.--";-~:i_~~<·f~}:~:-~. ;:~'7· .. _~-~-:~;::. ·. - . : . 
-~ · .11fis. ~olfcy is primarily for the use of V.$. _.EPA elfo~ ii~#_nn.i(ills'ltling . · 
~;·:Cos~. ;EPA. .. reserves the rJolit to ~oe this Po11

"1U ill nnv tiine. >.WJthoiitp· rior .. fJIJtia, 
,'.~ .. ,o?io·:u·ai'vaiiana to,thb·P'!!k:Y·. This .Poi;cy~ ~"c¥fre.~~~~ffglifS/:iJi,iia, or. 
· · oblig~n.r, implied or Otherwise, ;,, any third ptinies. ·. ~ .. . _ ... · · · · ·· · 



IV.C.25. 

"Issuance of Interi~ Policy·on Compliance Incentives for Small 
Businesses", June 13. 1995. 
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COMPl.IANC£ASSURAr«:E 
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SUBJECT: Issuance of 'Interim Po · y oJ)--O>mpliance Incentives for Small Businesses 

FROM: 

TO: Assistant Ad strators 
General Counsel · 
Regional Administrators 

Attached is the Agency's Interim Poli~y on Compliance Incentives for Small. 
Businesses. This Policy is one of the 25 regulatory reform initiatives announced by 
President Clinton on March 16, 1995~ and implements, in part, the Executive Memorandum 
on Regulatory Reform, 60 Fed .. Reg. 20621 (~pril 26, 1995). 

EPA expects to finali7.e this Policy, with appropriate revisions, after considering 
public comment. This interim Policy will be published. in the Federal Register for public· 
review shortly. Comments should be submitted to Elliott Gilberg, Office of.Compliance, 
Mail Code .2224-A, and to David Hindin, Office of Regulatory Enforcement, Mail Code 
2248-A,· by July 31, 1995. Issues in specific enforeement cases.related to this Policy should 
be directed to the appropriate divi~on within the Office of Regulatory Enforcement: Steven · 
Viggiani, Air - Stationary Sources, 202 564-2002; Marc Hillson, Air - Mobile Sources, 202 · 
564-2255; Kathryn Smith, Water, 202 564-3252; Barbara Reilly, Toxics and Pesticides, 
202 564-4176; and Susan Garcia, RCRA, 202 564-4013~ 

Attachment · 

cc: · (w/attachment) 
Small Business Ombudsman 
Regional Counsels 
RegiQnal Enforcement Coordinators 
OECA Office Directors 

· ORE and OC Division Directors 
. Workgroup Members 

AAG, ENRD, Department _of Justice 
Chief, EES, ENRD, Department of J~tice 
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A. INTRODUCTION 

This document sets forth the Environmental Protection Agency's Interim Policy on 
compliance incentives for small businesses. This Policy is one of--the 25 regµlatory refomi 
initiatives announced by President Clinton on March 16, 1995, and implements, in part~ the 
Executive Memorandum on Regulatory Reform, 60 FR 20621 (April 26, 1995). 

The Executive Memorandum provides in pertinent part: 

· To the extent permitted by law, each agency shall use its discretion to modify 
the -penalties for small businesses in the following situations. Agencies shall 
exercise their enforcement discre.tion to waive the imposition of all or a 
portion of a penalty when the violation is corrected within a time period 
appropriate to the violation in question. For those violations that may take 
longer to correct than ·the period. set by the agency; the agency shall use its 
enforcement discretion to waive up to 100 percent of the financial penalties if 
the arnoun , waived.are used to bring the entity into compliance. The 
provisions [of this paragraph] shall apply only where there has been a good 
faith effort to comply with applicable regulations and the violation does not 
involve criminal wrongdoing or significant threat to· health, safety, or the 
environment .. 

Pursuant to this Interim Pplicy ~ EPA will exercise its discretion, under applicable 
media~specific pdlicies, to refrain from initiating an· enforcement action seeking civil 
penalties, or to mitigate civil penalties, whenever a small business makes a good faith effort 
to .comply with environmental requirements and where there is no criminal behavior and no 
significant. h~th, safety or environmental threat In addition, as announced .in the package 
of regulatory reform initiatives, EPA is creating special incentives for small businesses who 
take the initiative to identify and correct environmental violations•by requesting compliance 
assis~ce from the government. In such circumstances, and provided the small business 
meets certain other criteria set forth below, EPA will exercise its discretion to waive the 
entire i>enaltr. . Moreover, EPA will defer to state actions that are ·consistent with this Policy. 
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B. BACKGROUND 
. . 

The Clean Air Act (CAA) Amendments of 1990 require that.states establish Small 
·Business Assistance Programs (SBAi>s) to provide technical and environmental compliance 

· assistance to stationary sources. On August i2, 1994, EPA issued an enforeement response 
policy which provided that an authorized. or delegated state program may, consistent with 
federal requirements, either: · · 

('l) assess no penalties ~ainst small businesses·that voluntarily seek compli~ce 
assistance and correct, violations ·revealed as a result of complianee assistance within a 
.limited perio~ of time; or . . 

i . 

(2) keep confidential information that identifies the names and locations of specific 
small. businesses w~th violations revealed through compliance assistance, where the 
SBAP is independent of the ·state enforcement program. 

. . 
In a further effort to -assist small businesses to comply with environmental regulations, 

and to achieve health, safety, and environmental benefits, the Agency is adopting a similar 
··policy for water, toxics, hazardous waste, and other media programs. This interim Policy·~ 
sets forth tt:e Agency's implementation o~ the Executive Memorandum.· 

C. PURPOSE 

This interim Policy is intended to promote environmental compliance among small 
businesses.by providing incentives fo.r participation in compliance assistance programs, and· 
encouraging·the prompt correction of violations. The Policy aecomplishes this in ~o ways:. 
by setting forth a settlement penalty Policy that rewards such behavior, and by providing 
guidance for States and local governments to offer these incentives. . 

. EPA is committed to a strong enforcement and compliance assurance program as a 
means to protect human health and the erwironment. We expect this Policy to encourage · 
greater participation in compliance assistance programs that off~r service$ to small businesses 
(referred to generically as SBAPs in this Policy). The Policy will allow greater openness 
among SBAPs and specific facilities, the small business community ~-general, and other 
federal and state officials. It will promote the sharing of information on pollution prevention 
measu'res, cost effective means of compliance and other valuable compliance-related activities 
with and among the regulated community. Application of the p01icy to all media programs 
should encourage small businesses to look for "whole facility" approaches to environment31 
compliance. Ultimately, by bringing many smalL businesses into compliance, this Polley will 
enhance the quality of our air, water, and land. 
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: Measuring the success of compliance assistance programs is a critical component of 
EPA's ability to assess the results of compliance and enforcement activities.· EPA will work 
with States to evaluate the effectiveness of this Policy and, -in 1997, EPA will consider 
whether this Policy should .be continued, modified or discontinued. 

D. APPLICABILITY 

This Policy applies to facilities owned by small businesses as defined here. · A small 
business is a person, corporation, partriership, or other entity who employs 100 or fewer 
individuals (on a ·company wide basis). This definition is a simplified version of. the CAA 
§S07 definition of small business. On ~alance, EPA determined that a single definition 
would make implementation of this Policy simple and would allow for consistent application 
of the Policy in a multimedia context 

. Thi~ interim policy is effective immediately. This Policy applies to all civil judicial 
and administrative enforcement actions taken under the authorify of the "environmental 
statutes and regulations that EPA administers, except foi corrective action pl'()grams and the 
Public Water System Supervision Program under the Safe Drinking Water Act. 1 This Policy 
applies to all such actions filed after ·the effective date of this Policy, and tO all pending cases 
.in which the government has not reached agreement in principle with the alleged violator on 
. the amount of the civil penalty. · · 

This Policy sets forth how the Agency expects· to exercise ~ts enforcement discretion 
in deciding on an appropriate enforcement response and determining an appropriate civil 
settlement penalty for violations by small businesses. This Policy is to be used for settlement. 
purposes and is not intended for use in pleading, or at hearing or trial. To the extent that 

. this Policy m_ay differ from. the terms.of applicable enforcement response policies under 
media-specific programs,· this document supersedes those policies.. This Policy supplements, 
but does not supplant the August 12, 1994 Enforcement Response Policy for Treatment of 
Information Obtained Through. Clean Air Act Section 507 Small Business Assistance 
Programs. · 

. 
r This Policy does ·not apply to corrective action programs (such as CERCLA, RCRA §7003, and 

SOWA §1431) because these programs are primarily remedial in nature and generally do not seek 
·penaities: This Policy does not apply to the Public Water System Supervision Program beca!Jse EPA 
is developing another policy which addresses compliance by s~I communities. 
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E. CRITERIA FOR CIVIL PENALTY MITIGATION 
. . 
EPA will eliminate or mitigate its settlement penalty demands against small businesses ~ased 
on the .following criteria: · 

1) For purpo~ of section~ F(l) arid F{2}, the small business has made a good. faith eff~rt to 
comply with awlicable environ~ental req~irements as demonstrated by ·receiving ·cqmpliance 
assistance from a non-confidentiaJ government or government s~pported program that offers: 
services to small businesses (such as a SBAP or state univ~rsity), and the violations are 
detected during the ~mpliance a5sistance. 2 . · . · · . 

Good faith does not exist if an agency specifically offered a compliance assistance program 
concerning the relevant regulated activities to the business and it failed to participate, in such 
program. · 

. 2) This is the small business's first violation of this requirement. This Policy applies to 
businesses that have not previously been subject to a warning letter, notice of -violation, field 
citation, or other -enforcement action by ·a government agency for a violation of that · 
requirement within· the past five years. If a business has been subject to multiple . 
enforcement actions for violations of environmental requirements in the past five years, ;this 
Policy does ·not apply even if this is the first violation of this particular requirement. 

3) The policy does not apply if: .. 

a) The· violation has caused actual serious harm to public health, safety, .or the · 
environment; .or 

b). The violation may present an imminent and substantial endangerment to public 
health or the environment;· or 

c) The ·violation presents a significant health, safety or environmental threat (e.g., 
violations involvin~ hazardous or toxic substances may present such threats). 

4) The violation does not involve criminal conduct. 

2 If the compliance or technical assistance program keeps the information· obtained confidential 
(i.e., does not share or disclose facility specific information on compliance status with a regulatory 
agency), this Policy does not apply. However, ifa small business wishes to obtain a corrections 
period after receiving compliance a5sistance from a confidential program, the business need only 
disclose ~e violations to the appropriate regulatory agency pursuant _to criterion 1 and comply with 
the other provisions of this Policy. 
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5) The business corrects the violation within the corrections period set. forth below. 

Small businesses are expected to remedy the violatfons within the shortest practicable· 
period of time. Small businesses may take up to 90 days following detection of the violation 
to correct the violation, or to take substantial steps to oorrect the· violations (e.g. apply for 

- necessary permits,· seeure financing, order equipment). For violations that cannqt be . 
corrected within 90 days, the correction period may be extended for an additional period not 
to exceed 90 days, so long as the business enters into a written agreement ·that sets forth the 
additional correction period and any additional steps to be un~ertaken .by the business to 
achieve compliance. The schedule may extend for an additional period of 180 days, i&,, up 
to•a period of one year from the date the'violation is detected, only if necessary where the 
small business corrects .the violation. by implementing pollution prevention measures. 
Correcting the violation includes remediating any environmental harm associated with the· 
viQlation. 3 Any corrections period longer than 180 days should be incorporated into an 
enforceable 'order. The requirements of the correction period should be made clear to the 
small business prior to offering compliance assfstance. 

F. · PENALTY MITIGATION GUIDELINE$ 

EPA will exercise its enforcement discretion to eliminate or mitigate civil settlement 
penalties as follows. · 

1. · EPA will eliminate the civil settlement penalty in any enforcement action if a 
- small business satisfies all of the criteria in seetion E. 

-~ -·- . -
2. · If the small business meets all of the criteria, except it needs a longer 

corrections period than ·provided by criterion 5 (i.e., more than 180 days for non-pollution 
prevention remedies, or 360 days for pollution prevention remedies), EPA will waive up to 
100% of the gravity component of the penalty, but may seek the full amount o! any 
economic benefit associated with th~ violations. 4 

3. If a small business has not met all the criteria above, but has otherwise made a 
good faith effort to comply, EPA has discretion, pursuant to its applicable policies, to refrain 
from filing an enforcement action seeking .civil penalties or to mitigate its demand for 

3 If si~ificant efforts will be required ·to remediate the harm, criterion 3 is likely not to _have 
been satisfied. · 

4 In determining how much of the gravity component of the penalty is appropriate, EPA.should 
consider· the nature of the violations, the duration of the violations, the environmental or public health 
impacts of the violations, good faith efforts by the small business to promptly remedy the viofat~on, · 
and the facility's overall record of compliance with environmental requirements. 



Compliance .Incentives for Small Businesses . • • • June 1995 Interim Policy • • • . page,. 

penalties to the maximum extent appropriate. These·policies generally recognize .good faith 
efforts to comply and allow for mitigation of the penalty where there is a documented 
inability to pay 311 or a portion of the penalty, the:reby placing emphasis on enabling the 
smaiI business to finance compliance. 

G. OTHER FACTORS 

To ensure that this Policy enhances and does not compromise public health and the 
environment, the following conditions apply: . - · 

1. Violations detected through federal, state, or local enforcement inspections or reported 
to an ·agency as required by applicable regulations or permits remain fully enforceable. 

2. A business is subject to all applicable enforcement response policies {which may 
include discretion whether or not. to take formal enforcement action) for all violations that 
had been detected through compliance assistance and were not remedied within the 
corrections period. The penalty in such action may include the time period before and 
during the correction period. · 

3. A business's good_ faith efforts to correct violations detected during compliance 
assistance should be considered as a mitigating factor in determining an appropriate 
enforcement response or penalty in a subsequent <.n~oreement action. However, a State's or 
EPA' s actions in providing compliance assistance is not a legal· defense in any enforcement 
action. This Policy does not limit EPA or a state's discretion to use information on 
violations reveaied through compliance .assistance as evidence iil subsequent enforcement 
actions. 

H. APPLICABILITY TO STATES 

EPA recognizes that states are partners in enforcement and compliance assurance. 
Therefore, EPA will defer to state actions in delegated or approved programs .that are 
generally consistent with the guidelines set forth in this Policy. 

This Policy does not require SBAPs to provide to EPA information that·identifies the 
names or locations of specific businesses that are found to be in violation through compliance 
assistance. EPA recommends, however, that whenever an.agency provides.a correction 
period to a. small business, the agency notify the approp~ate EPA Region or state of its 
action, to assure that federal and state enforcement responses to the identified violations are 
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consistent. A state program that offers confidentiality may not also offer a corrections period 
. for the same violations (see footnote 2).5 

· 

. . 

In developing this Policy, EPA ·balanced ~ree primary considerations: First, the 
Agency is ·seeking to provide, States ·with ample opportunity to adopt innovative approaches to 

. environmental compliance. Thus, the Policy provides the.p~eters within which States. 
have flexibility to tailor SBAPs to their'. needs. : 

Second, EPA recognizes that participation in SBAPs by individual businesses· is 
typically voluntary.· Assistance is provided generally upou .1.equest.. Thus, the Agency is 
~king to assure states of the ability to provide incentives that will encourage many small 
businesses to participate in SBAPs. · · 

Third, the environmental statutes covered by this Policy generally require, as a 
condition of delegation or authorization, that programs be consistent with Federal 
requirements and that states have the authority to take appropriate enforcement action with 
respect to yiolations. 6 Thus, EPA has ·an obligation to ensure that state SBAPs are 
structured so as to maintain an appropriate level of enfqreement authority within delegated or 
authorized state programs. The Agency believes this Policy will allow states sufficient 
latitude to use an appropriate combination of delegated state enforcement authority and 
compliance assistance activity to improve compliance in the small bu~iness community. 

' The CAA §507 policy establishes criteria for EPA approval of SBAPs in State Implementation 
. Plans to satisfY the mandate in the CAA, and addresses confidential assistance in, that context. 

6 For example, the Resource Conservation and Recovery Act provides that the Administrator 
may authorize any State to administer and enforce the Act unless h~ finds, among other things, that 

·"such program does not provide adequate enforcement of compliance with the requirements of" the 
Act. 42.u.s.c. §6926(b) .. 
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D. ENFORCING JUDGMENTS AND DECREES 



"Guidelines for Enforcing Federal District Court Orders", 
dated April 18, 1984. See GM-27.* 
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"Procedures for Assessinq Stipulated Penalties", dated January 11, 1988. 
See GH-67. 
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"Guidance on certification of Compliance with Enforcement Agreements", 
. dated July 25, 1988, see GM-74. 
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# ~Manual on Monitoring and Enforcing Administrative and Judicial Orders", 
dated February6, 1990. Transmittal Memorandum, summary Introduction, and 
Table of contents only. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
. WASHINGTON, D.C. .20460 

FEB 6 Jsg) 

sr1B.JECT: Mrtnu.11 on M0n!tl)rinq and Enforcing 
Administrat i·~·e~ial Orders 

FROM: James M. St r')-:k__J ~ 
Assist ant !Vim in i strator 

TO: 1\ss is t ttnt Ar:lm.i n is,._ rat.ors 
Reg i o·na l Aclm in i st rators, I -X 

This rnemorrrndum '"r.::tnsmit.s the EPA Manual on Monitoring and 
1-:nforcinCJ /\dminist.r.1r. i·,·e <'lnd Judicial Orders. The' Manual 
prov i<Jes genera L g11 i rJ.1ncC? t.o EPA enforcC'\ment staff on their roles 
.=rnd respnnsihilit.ies in monitorinq and enforcing final order 
r~qu i rements .. Tile M.i.tmtt I npp ties to all regulatory enforcement 
pr-:>gr.::t.m~ witt1 tt1e ~xcept.ion of the CERC!.A csuperfund) Program. 
Tt1e term "ordP.r" inclwtes 'jucticial consent decrees and 
~dmir1ist.rativ~ consent orcters. The Manual also outlines a 
process for workinq :..-itt1 the EPA E"inancial Management Offices 

'·. <FMOs> and the DepArtment of Justice for- monitoring and 
collecting penalties. 

The Manual was prepared in response to recommendations in 
several Office of Inspectnr General <OIG> audit r:-eports that OE, 
the Proqram Off ices and the OA.RM Financial Management Division 
<FMD> devt;!lop clearer quidance and management systems for 
ensuring that administr;1tive and judicial order requirements are 
agqres.sively moni torP.d urtt i l ·compliance is ach~eved. A major 
c-oncern of the OIG :...r1s thfl failure of enforcement staff to notify 
the Reqional Financidl M;1naqement Offices (fMOs> when 
administrative or J1·1rJir-ir1l penrtlties have been assessed so that 
these "account~ ror~ 1 ·:.1h I~~" can be entered int.o and trc:tcked in 
the Agency's Inr:eqr-Hn!f f"in<1ncial Management System (!FMS> • 

.,, . 
. ~ ... 
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The Manual has received two Aqency-wide reviews, in May iq97 
and October 1988. Both reviews surfaced qaps and deficiencie~ in 
tl1e Manual's attempt to designate areas of responsibility and 
infor:mation sharing. The final Manual contains procedures 
designed to address the def i c i.enc i es. 

The o~ FMD has drafted revisions to Chapter Nine of its 
Resource Management Directives to conform with the guidance 
agreed to in.this Manual. These Directives will soon Undergo 
qreen border review and may require some adjustments to· the FMD
related sections ·of the Manual. A.ccorcHn9ly,. the Manual will be 
updated as necessary. A. summary of the major provisions of the 
Manual, including the latest revisions, is contained in 
1'.t tachment A. •. 

OE is available to assist you in implementing the revised 
procedures. Questions should be directed to Renelle Rae, Chief 
of the Program Development Branch, at 475-8777. 

Attachments 

cc: Deputy Regional Administrators 
Regions I-X 

Regional counsels 
·Regions I-X 

Regional Financial Maflaqement Off ices 

Associate Enforcement counsels 

Associate General counsels 

HeadqUarters Enforcement Off ice Directors 

Financial Management Division Director 

Deputy Assistapt 1'.dministrator for Criminal Enforcement 
I . 

Acting Director, National Enforcement Investi9ations center 

Chief, Environmental Enforcement Section, DOJ, 



MNM\I, ON MQNITORING Nm ENFORCING 
N>M1NISIRATIVE AND .nJDICU\L 'ORDQS 

S~Y OF PROVISION AND RESPONSE TO COMMENTS 

Chapter l - Monitoring and Reporting the Status of Orders. 

Roles and Responsibilities 

The Reqional Proqram Off ice <RPO> is responsible for 
monitorinq <i.e. routinely checking> compliance with the 
technical requirements in administrative and judicial orders. 
The Reqional Financial Manaqement Office <FMO> is responsible for 
monitorinq and collecting administrative penalties as "accounts , 
receivables". The Department of Justice <DOJl.is responsible for 
monitoring and collecting judicial· penalties arid for reportinq 
the status of penalty collection to the EPA Headquarters 
Financial Manaqemen!=. Division <KQ-FMD>. 

Reporting on Penalty Payments 

While the RPO is not responsible for monitoring collection 
of administrative or judicial penalties. RPO is responsible for 
v.erifyinq that penalties have been paid before tenninatinq an 
order or reporting a violator in full compliance. Therefore, RPO 
data systems snould include the amount of penalties assessed in a 
final order· and be able to repo.rt on a "yes/no" basis whether tne 
total amount of the administrative or judicial penalty has been 
collected. The OE Docket also will report the amount of the 
judicial penalty assessed and contain a yes/no statement on 
whether the total amount assessed has been collected. The 
Integrated Financial Management Systein (IFMS> maintained by the 
Headquarters and Regional FMOs will be the official EPA system 
for reporting the numerical (dollar> amount~ of enforcement 
penalties collected. 

l!Pli 'D'oreement Payment A<;eounts Bgeeiyible Control NWl\her 

In or.ler to cro·ss-walk between program office systems and 
the I!'MS, tft• Manual recommends that all pr09rams enter into 
their program data system the assigned IFMS accounts receivable 
control number for the penalty assessed in each f.inal order. 
When the Reqional FMO receives a copy of a final order and 
establishes the accounts receivable in IFMS~ the FMO will provide 
the RPO, the ORC and tne Re9iona1 Hearing Clerk vith the accoun~s 

.receivable control numt>er. The goal is to have the IMFS accounts 
receivable control nwnJ:)er be the common identifier nwnber in aLL 
data systems that report·penaltY information. · 

. . . . , 



several of the comments r.eceived on· tne Manual expressed 
concern that some ·proqram off ice data systems do not ha~e tne 
ability to report penalty payments .on a otyes/no" basis or t:O 
inc:lude t·he IFMs ac:c:ounts r-eceivable c:ontr-01 nwnt>er. !'hese 
additions -:Jould require rnodif ic:ations to their systems. Proara.m 
Offices should follow the Manual's quidance, •herever possibie 
including these penalty tracking modifications as they make other 

·improvements to tneir system. OE will work with the Proqram 
Offic:es to ensure that these chanqes are made. As of.the date of 
the. issuance of the Manual, the IMFS will be recoqnized as the 
of!ic:ial EPA record of the total amount of dollars collected on 
every penalty assessed in a final order. 

cnapter 2 - Collecting Administrative Penalties. 

Rgles and Responsibilities 

The RPO ror the ORC in some Reqions> is responsible for 
sendinq a copy ,of the final order assessing a penalty to the FHO. 
The FMO is responsible for monitorinq and collecting the penalty 
as an accounts receivable for the first 120 days. The ORC is 
responsible for collectinq the penalty after 120 days in defau1411 
The Reqional Hearinq Clerk is responsible for keepinq the 
official administrative record for the case and includinq any 
penalty payment information received from the RPO, ORC or FMO in 
the record. 

Notifying the FMQ of Assessed l\dministratiye Penalties 

The 1989 OIG audits of the Regional Financial Manaqement 
Off ices found that the FMOs still are not rec:eivinq from 
enforcement off ices all copies of final orders that assess 
penalties. The Manual adds a documentation procedure for 
ensurin9 that the responsible enforcement off ice sends to the FMO 
a copy of the order and the transmittal letter to the ~iolator. 

A a. form entitled: •£PA Enforcement Payment Accounts 
Receivule control Nwnber Form•, hereafter referred to as the 
Form <• lut paqe of Attacnment IU, wi.11 provide a record that 
the respomi,ble EPA off ice has sent a c:opy of the final order co· 
the FMO. The ronn also will document that the FMO provided the 
offices desiqnated on the Form with the IFMS accounts receivable 
control number for each assessed penalty. Under most enforcement 
programs,. the."RPO has been delec;ated tne responsibil·ity for 
administrative enf.orcement, so the Manual presumes the RPO is tne 
responsible party <"oriqinatinq office•) for fillinq out the 
Form, and ·sendinq the Form with a copy of the final order and ·. 
transmittal letter· to viola tor to. the FMO. . In some Reqions, tn~ 
ORC ·may nave assumed the "oriqinatinq· office" responsibility. 
copy of the completed Form tnat includes the IFMS accounts 

' . . 
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receivable control nwn.ber .should be included in the case file anc 
available for review in the context of an audit. 

Collecting. Enforcing and Terminating AdD\inistra.t,ive eena1;·; 
payments 

The procedures for coordinatinq among the FHO, RPO and ORC 
in collecting, enforcing and terminating administr.ative penalty. 
payments also have been refined. At the request of FMD, the time 
frames have been added for ORC review of enforcement· options 
regarding penalt"ies that have not been paid within· 120 days. 
The process for collectinq, enforcinq or terminatinq orders is as 
follows: 

Once the FHO receives a copy of the final order and 
estabiishes the accounts receivable, the FMO will monitor and 
collect the receivable using standard debt collection practices. 
The FHO wi 11 send the R·PO, ORC and Regional Hearinq Clerk a copy 
of payments received. These payments will be identified by the 
IFMS Accounts Receivable Control Number. 

uncollected penalties; at the end of 120 days and after 
three demand letters have been issued. will be referred by tne 
FMO to the ORC for review and option selection. The ORC, after 
consultinq with the RPO, must notify the FMO, in writing within 
30 days from receipt of debt from. the f'HO, of the collection · 
option the ORC will pursue. Options· include referring the 
penalty debt to OOJ for judicial collection, pursuing additional 
FMO collection activities such as outside collection agencies. or 
requestinq termination of the debt. However, to uphold EP~·s 
enforcement authority, administrative penalty debts should be 
terminated only under exceptional circumstances. The ORC's 
written response to the FMO should be included in the official 
case file. · · · 

several reviewers of the draft Manual suqqested that EP~ and 
DOJ· institute a direct referral process from the ORC to the u.s. 
Attorn9J11• Office (USAO> for administrative penalty debt 
colle<;tilllll. The current dele9ation of authority by the ~ttorney 
General .. th• Land and Natural Resources Division precludes a 
direct referral to the USAO of EPA enforcement cases includinq 
administrative penalty collection cases. 

Chapter 3 - co11ec:ti~9 Judicial Penalt~es. 

Roles and Responsibilities 

The Manual recoqnizes that the DOJ Land and Natural 
Resources Division, Environmental.Enforcement Section, 
hereinafter· referred to as LNRD-££5, · is. r-esponsible for. 



I .., 
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monitorin9 judicial penalt'f payments and the u.s. Attorne~·s· 
Office is responsible for co11ec:tin9·payments throuqh the DOJ 
lockbO".C system and pursuin.9 tJncollected debts. ·While E:PA is n~t 
responsil:>le tor co11ec:tinq judicial penalty payments, it ts the 
policy of EPA Financial Mana9ement Division that all judicial 
penalty pa~-ments that are ~he result of an EPA enforcement ac:ti~n 
be recorded in tne IF'MS as "accounts receivables". 1'.s E:PA 
receivables, these debts must be monitored by the Reqional FMO 
until collected or terminated. This requires all DOJ of fices and 
all EPA offices involved ~ith the penalty ·to have a common 
identifier nwnber--the IFMS accounts receivab1e·contro1 numl:ler. 

Superfund cost recovery payments <debts> obtained throuqh 
judicial actions <court orders or c:onsen~ decrees> are collected 
differently than judicial penalties. Al: cost recovery payments 
<administrative or judicial> are collected by the EPA Reqional 
FMOs throuqh the EPA Reqional Superfund lockbox depositories. 
£7en thouqh a judicial cost recovery case has been handled by.the 
·usAO, Aqency resource manaqement ,directives <RMDS 2550> 9overnin9 
financial manaqement of the Superfund Proqram require that EPA 
FMOs monitor and collect Superfund debts. 

Obtaininq Copies of Final Orders and Notifying the FMQ of 
Penalties Assessments and supgrflll\d cost Resgvgry Payments 

A major concern raised in the review on the draft Manual is 
that the ORC and the Rt19ional FMOs do not consistently get 
copies of the final Centered> judicial orders cenforcement 
penalty or superfund cost ·recovery> from the USAO. Under the 
guidance specified in Chapter Three, the tJIRD-EES will be 
responsible for ensuring that the USAO sends a copy ~f the 
entered final order includinq all consent decrees to the 
appropriate ORC. The ORC is resport$ible for followinq up witn 
the LNRD-EES or USAO if an order is not received. Unless another 
office ·is designated in a Reqion, the ORC is responsible for 
sending· to the !'MO a c:opy of the final order with the attached 
EPA EnfOrclllMIDt Payment Accounts Receivable Co~trol Number Form. 

The ,. vill fill in the IFMS accounts receivable control 
number Oft tile ronn and send a copy of the Form to the parties 
designated ~n the Form. inc:ludinq the OOJ LNRD-EES. The Form 
containing the IFMS accounts receivable control number will be 
retained in· the case file as docwnentation. · . . ·, 

·RePOrt.inq the Sta"uS of Pena,ltv pavments 

DOJ LNRD-EES will enter the IFMS accounts receivable contro 
nwnber in its Lands Docket Trackinq Syste~ <LOTS> and will 
provide quarterly reports to tne Headquarters nm on the status 

' . 
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of EP1' penalty payments using the IFMS nwn.ber. The Headquar-~e!"s 
fMD will distribute copies of these !"eports ·t:o the Reqional.FMOs. 
The FMOS wi 11 update the I!MS •.ti th the data received from U1RD
EES. The IFMS ~ill be the official EP1' system for .reporting t~e 
doliar amounts of judicial enforcement penalties collected. 
Other EPA data systems;,;ill, as iJith administrative penalty 
payments, provide information on judicial penalty collection in a 
"yes1no penalty paid" format only. To interface with 1:he IFMS, 
other EPA pro9ram off ices can inclu~e the IFMS accounts 
receivable control number in their data systems . 

. Chapter 4 - Enforcing Orders. 

This en.apter remains unchan9ed and conta.~ns existing 
quidance on availaJ:>le enfoE"cement tools such. as motions for 
specific enforcement, contempt actions, contractor listing, etc . 
. The Appendix contains procedures for working with JOJ Land and 
Natural Resources Division on modifying judicial orders or 

. collecting stipulated penalties under judicial consent decrees. 
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INTRQDUqtON 

This Manual provides quidance to 'EP1' enforcement staff on monitol"i:tq 
and enforc:inq administrative and judicial orders. The procedures 
described in this Manual apply to all EP~ statutes that provide 
authprity to issue administrative and judicial orders requirin9 
compliance with 1'qency requirements with the exception of the CERCtA 
<.Superfund> program. The procedures set forth herein .will supersede 
qeneral 9uidance in proqram case development manuals that address the 
topics in thi.s Manual. E~ch proqram, however, may have more spec:i f ic 
guidance on monitorin9 and t·rac:kin9 orders that. supplements this 
manual. 

The Manual focuses on the activities .of Regional Offices in monitorinq 
and enforc:inq penalties since the majority of the cases are initiated 
by the Re9ional proqrams •. Some Headquarters offices, such as the 
Office of Toxic sUJ:>stances,· have national programs where enforcement 
cases are initiated, concluded and settlements monitored by 
Headquarters staff. These Headquarters offices have pro9ram, leqal, 
administrative hearinq clerk and financial management. functions 
comparable to the Re9iona1 structure· ·descrit>ed in this Manual. 
Headquarters of fices involved in monitoring and enforcinq orders 
snould stlbsti tute their o·f f ice functions for tne comparable Re9iona1 
functions described and follow the guidance set forth in this Manual. 

.--
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MEMORA,'!'QL"}f 

SUBJECT: 

'FROM: 

TO: 

Agency Judicial Consent Decree Traclcing and follow-up Oireetive 
~. 

James M. Stroek"' /J'I_;, 
Assistant Ac:imii\iStrator 

. AsSistal\t AdmirUstrators 
Regional AdmirUstrators, l·X 

This memorandum transmits the Agency Judidal Consent Decree Tracking 
and Follow·up Directive. 1be Directive specifies Agency requirements for how EPA 
Regional Offices track cmnplilnce with ju.dk:ial consent decree requirements and for 
how Regions select and docwnent decisions on appropriate Agency follow-up 
responses to consent decree violations (for the purposes of this Directive, the use of 
the term "consent decree" also includes jud•d•lly imposed court orders). Each 

· Region should develop and execute a plan to implement this Directive so that all 
elements will be in place by April 30, 1990. By no later than May 30, each Region 
should submit to me a memorandwn detailing the steps they have taken to 
implement the Directive. In addition. we intend to review its implementation 
during this. year's audits of the Office of Regional CoUNel. 

' 
1'I Dnclive wu developed after an extemive review of current Agency 
~ ud practices conducted, over ti:'• last nine months, in consultation 
with 11w· '•uruent Management Cound1 and the Enforcement Office Directors. 
We appn rSet the efforts of the Regional and Headquaners offices, which made 
sigNficlnt cantributions to the study and to the development of the requirements 
outlined in this Directive. The resultant Oirec:tive outlines the basic requirements 
that are necessary to effectively manage OW' amsent dec;ree tracking and follow-up 
responsibilities· and should be used u a supplement to the Agency "ManWll on 
Monitoring and Enforcing AdmiNstrative and Judidal Orden", which OECM will 
soo'n be publishing. 

. .- .. - '":. . 
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There are a few requirements from the Directive that I would like to highlight. 
The Directive emphasizes the need ior adequate documentation oi each violation 
and the selection of the Agency·s enforcement response in respo~ to a violation. 
The documentation requirement is handled through the use of a form which has 
been kept basic so as to not cause a resource drain on Regional resources. The 
Directive also lays out a requirement for databue.management but provides each 
Region with maximum flexibility on selecting the appropmte method of . 
maintaining its database based on its caseload and computer capabilities. Fmally, the 
Directive requires that the RegioMl Program Division aiul the Office of Regional 

· Counsel jointly select the Agency respanse to a co~t decree viol&tian, with the 
dec;ision made at the Branch Chief or higher level in keeping with the seriousness 
associated with consent decree violations . 

. Fulfilling the requirements of the Oiredve should allow us to successfully 
adqress the inaeasing workload associated with the growing number of judicial 

· consent deaees. We will soon be discussing with the Headquaners Enforcement 
Office Directors the appropiUteness of applying elements of thee judicial Directive 
requirements to 't least some dasses of administrative' enforcement orders. 

Each Region currently reports quarterly on the status of each active consent 
· deaee as part of the Agency's STAIS system. OECM would 1iJce to move to 
oversight of Regional consent decree tracking and follow·up implementation 
through our existing Regional audils, rather than through the STARS sys111m. We 
will auess the Regions' success ill implementing this Directive with the goal of 
dropping this activity as a STARS reporting measure in Fr 1992. We will llso be 
·working with the Headquarters Enforcement Office Directors to include consent 
decree tracking and follow·up activity in their Regional audit propms. All we 
move to drop the STARS reporting requirements; legions must uame that their 
consent decree tradcing,sysll!ml have the capacity to provide ~y information or 
reports on the cmnpllw:e status of their coment deaees to respond to information 
requests that might oa:uionally be made by Agency management or ill response to 
outside i1'llf*la 
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OECM is available to provide assistance to you in implementing this Directive. 
· Rick Duffy, Chief of the Compliance Evaluation Branch, or Bill Watt of his staif are 
available to assist the Regions on the technical and management requirements and 
can be reached at 382-3130. Regions interested in exploring the option of using the 
consent deaee tracking database management system developed by the·:-.; ational 
Enforcement Investigation Center (the ~CIC<DETS> should contact Rob Laidlaw at 
776-3210. . 

Attaclmtent 

cc: Headquarters Enforcement Office Directors 
Deputy Regional Administrators, I-X 
Regional Coumels, I·X 
Associate Enforcement Counsels 
Ac:ting Director, NEIC .. 
Regional Program Division Directors, I-X 

. .,- ~=~ -.~· 
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· .. ]t:OICIAL CO:'\SE..'-:T DECREE TRACI<L'\"G A.\;0 FOLLOW·l.1' DIRECT·r.:: 

PL"RPQSE 

This directive is _provided to da; :.iy and supplement existing Agency . 
requirements and guidance for judicial consent decree tracking and follow-up. 
Agency managers responsible for consent decree tracking and follow-up activities 
mu.st im~lement the ~~uiremen~ of this directive. ~anagers are also responsible 
for f~fillmg any additional reqwrements for consent decree tracking and follow-up 
that are issued by National Program ~agers~ This Directive is ~ffective April 30. 
1990. For purposes of this Directive, the term "consent deaee" includes judiciallv 
imposed court orders. · 

This directive presaibes judicial consent deaee traclcing and follow-up 
re.: .lirements for the following areas: 

1. Implementing the Agency CWdance on Certification of Complianc:e with 
Enforcement Agreements 

2. Regional consent deaee tradcing and follow-up database management 
3. File documentation of"consent decree violations 
4. Decisions on Agency follow-up to violations 

A. Responsibility for decision 
B. General aiteria for making follow-up decisions 
C Flle documentation of follow-up decisions · 

5. Maintaining data on the current status ol EPA consent deaees 
6. Termination of consent decrees and dosing cases 

BAQ«jROtJND 

Consent Deaee Tracking Responsibilities: 

Consmt deaee tracking and follow-up is conducted by each Regional Offic:e 
under the direction of the Regional Administrator. Within each Region, most 
responsibilities are shared between the Office ol Regional Counsel CORO and the 
Regional Divisions.responsible for program complianc:e activity. Generally, the 
~espanlibilitils are divided within each Region as follows: 

. Reglana1 Program Divisions ue responsible for the overall management and 
direction of the Regional complimce program in accordance with the. policies and 
procedures of the Agency and uch National Program Office. 1n· that role, they are 
responsible-for ~ following regional consent decree tracking and follow-up 
activities: . . 

1. Assuring, along with ORC, that proposed consent deaee agreements cont~ 
provisions/ milestones that awcimize. the Region's ability to determine . . · 
compliance staNS . 

. OECM·EPA 
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2. Detennihing compliance '"'ith the con.sent deaee requirements thro~~=-· ::::\ 
use of announced and unannounced inspections and the receipt and re\·~ew ~ ' 
delivsables. 

3. Dltsmining whether there are violations of the consent decree and 
,notifying the ORC of each violation. · 

-l. ~taining a database of consent decree status which tracks completion oi 
consent milestones and denotes violations. -Cun ht a annpontnt of a 
Rtgian•wilh amsmt d«rtt d4tabat syston.) 

. -
S. Determining (jointly with the ORC> the appropriate Agency response to each 
violation. · · 

6. In concert with the ORC, maintaining COJ;ftplete file docwnentation of 
consent deaee violations and the subsequent follow-up activity, inducling · 
doc:wnentation of all consent decree violations and follow-up decisions. (file 
documentation must be maintained in whatever file or files· the Region uses as 
the official cue file, whether in a separate Program &le, ORC file or a common 
Program-ORC file.) . 

7. Notifying the ORC when all the requirements of the amsent decree have 
been met so th&t the ORC can track and assist in the tennin&tion of the 
decree according to the terms of the cleaee. 

Offices of Regional Counsel: 

The Office of the Regional Counsel in each Region is responsible for the 
folloWing ~orW Office can.sent dec:ree tracking and follow-up activities: 

OEcM·EPA 

. 1. Assuring that each settlement agreement complies With the "Guidance on 
Certification of Compliance with Enforcement Agreements" (July 25, 1988 
memorandum from 'thomas L Adams to AM, llAs, and RCs). 

2. Obtaining a capy of the entered deaa and providil\g it to the appropriate 
rwp-a1 program cmnpliance office and ta tbe.NEIC Central Deposito~ in a 
tiu llJ ....,,.., A copy must also be provided to the FUW\Cial Management 
Oms CIMO) in dw Region when the deaee requins & penalty payment. 

. . 

f 11111....,._. FMO. llW NmivU\g a mpy of the tldBld de:ree. will tn11r the 
pllllllyamounl en• tt. lnllpllld Flnanda1 MwpaetS,.-<lfMS>. EPA policy 
reqmre lhll aD ''*"' plftlley amount1bl acul'IHcl in h lfMS • ~~ 
recliftble" and tNI dW)' bl ftdr.ed U ,.. .... until CDDlcted Of tmnlnllld. 'n. 
t..nd INS Natural Raource Civuion at DOJ ii dw ~·entity for nmitoftl\g 
judieilJ.peNlty debts &nd noeilying EP A's F"INl'dal ~ DtYiliOn of~ 
Slatul of penalty paymenm. nu. llVormarian ii p&aced an the IPMS 10 that legions an 
detll'miM if penallies requsrtml!l\11 of the de:rte have"-'~ ~ progrun . 
databue a well u ttw Eftlui muent OCXlC.ET dalabue shoWd mnwn • 
rnillltmw/reqWrenwnt tor nc1gng penalty. paymeN.I 
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3. Determini~g <jointly \~ith th.e Regi~nal Program Divisions> the approF:-:.l:~ 
follow-up action -the Region will take in response to a violation of the decree 

4. PnMding legal support and services to the programs~ as necessary, to er.:0:-~~ 
the am.sent decree.· 

S. II_\ concert with the Program Division, maintaining complete file 
documentation of consent deaee violations and the subsequent follow-up 
activity, including documentation of all consent deaee violations and 
follow-up decisions. (File docwnentation m1.1St be maintained in whatever me 
or files the Region uses as the official case file, whe~ in a separate ORC filt?. 
Program file, or a common Program-ORC tile.) · 

6. Maintaining and reporting data on the status of active consent deaees as 
might be required by the Agency management and accountability systems. 

7. Assisting in obtaining the termination of consent deaees which have 
been successfully fulfilled, induding updating the Agency DOCKET 
database to reflect current status. 

CONSe..'T DECREE TRACXIN'C REQUIREMEN"I'S 

1. JMPLEMENIING lHE AGENCY GUJPANCE ON CQ.llf'ICAUON OE 
COMPUANCE WITH ENFQRQMENI AGBEEMENJ'S .. 

Background: 

Certification requirements were prescribed in the July 25, 1988 memorandum 
from Thomas L Adams Jr. to Assistant Administrators, Regional Administrators 
and Regional Counsels, "Guidmce on Certi&cation of Compliance with Enforcement 
Agreements." This Guidance addresses the indUsion of compliance certification 
language (in which a responsible official personally attests to the accuracy of 
information CIDl\tlifted in mmpliance documents made available to EPA pursuant to 
the terms of a settlement agreement) and the need for including precise 
cioc:um-••llm nquirements for self-certifying provisions of the decree. 

Each lesion must take steps to insure that all staff involved in draf1ing and 
negotiating mnsent decrees ue fully aware of the requirements of the July 25, 1988 
guiclan_ce memorandum a.nd this Policy. <While that pciance applies more broadly 
than to mnsent decrees, the discussion in this Policy will refer only to consent 
deaees, consistent with the scope of the rest of the document) 

Staff-involved in drafting consent deaees must incorporate the guidance for . 
documentation of coinplia.nc:e and for ~cation by a responsible offtc:ial unless 

'OECM·EPA 
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:hey •!iirmatl\·ely d~termine and document that the .policy is not applicable to.!· 
specific:~- Theretore, each consent decree should specify that .ill funue reoor:s 

· th~ settling party to the Agency. whi~ purport to doc:wnent compliance • 
with the terms of the deaee, shall be signed by a respoNible official. The need for 
c:ertificatian and documentation requirements should be raised early in the 
negotiation and draftin:g process. · . · . . 

Regional managers who review and approve drafted consent deaees must 
assure that the Guidance has been adequately incorporated or determine that the 
Guidance is not applicable for the specific case. 

Staff and mmagers within the OEOf Associate Enforcement Counsel Offices 
must also review drafted consent decrees for inclusion utd/or applicability ~f the 
Guidance. Implementation of the certification and doc:wnentation requirements 
will be a component of the ongoing oversight and periodic reviews conducted by 
OECM · 

2. REGIONAL CONSENT 1?ECBEE TRACICJNC PATABASE MM!ACiE~7 

·Background: 

Regional Program Divisions are responsible for tracking' compliance with active 
consent deaees once the deaee lw been entered by the Court. The ORC is 
: · . • ~nsible for obtaining a copy of the entered deaee and providing it to the 
Program Division and the Fmandal Management Office (for penalty tracking). Ii tht 
decree has been entered but a copy hu not yet beeri made available, the program can 
use the lodged decree during the interim, if it is known that the final decree was not 
changed. ' 

' 

' Comp~ tracking is aa:mnplished through the receipt of reports and other 
deliverables from the CDNmt decree parties and through the use of announced and 
unannounced inspections. In order to determine whether a party is currently in 
compliance with the mnsmt agreement. the program compliance staff must 
compare the rwquirmlmta of each decree with the iniormatian pthered through 
inspectiam and ~wnbles. Jn the case of deliverable itm&S, the compliance stalf 
should..._ If the submission adequately meets the decree ~ts. 

· eo.& t t hese mwpment is an impOrtant element for effective U\d timely 
tracking ... NpOl'ting of cue status. This policy outlines requirements for the . 
consent cs.en. dataNses that are used to track consent decrees for each· Regional 
prolram. Additi~ elements m&y be requin!d by each of the.N~ticmal Program · 
Offices. . 

Requirements: 

Each program responsible for tracking consent decree camplimce statm must·. 
maintain & o:msent decree database (file/record). Each program database must 

I. . • 

. . . ·. 
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include the iollo¥."ing information for each active deaee: case name and 
enforcement civil judicial docket number, statute/program, all required miles:o::~s 
and their due date:s, and a block for inserting the date each milestone was cornp~~!e~ 

The consent dea:ee database can be manual, on ~ personal computer or · 
·included as a part of a national compliance database such as the COS of the Air 
Program. The database could also be maintained c:entrally,.as in Region n. where t:.~ 
ORC maintains a database of all regional censent decrees using the NEIC • CDETS 
capability. Each Region can choose what dataC,ase type system(s) to use. For 
·programs with only a few consent decrees to trade, a manual system may be 
sufficient Regional programs may opt to use the national compliance database 
depending on its specific capabilities. · 

The consent deaee database must be maintained in three ways for it to be used 
effectively. Milestones for all deaees must be entered (and revisions, if applicable, 
in fhe case of amended deaees). On a regular schedule (not less than quarterly>. all 
currently due (and overdue) milestones must be extracted from the system and made 
available to staff and supervisors. This use as a tidder system will alert staff as to· 
what actions are required to be checked on. Fmally, the dates for completed 
milestones must be put into the database on a regular basis (suggested monthly 
updates). 

Maintaining this database in a central location will allow a program easy access 
to the status of an its deaees, the ability to retrieve.all due milestones and a complete 
historical record of each deaee as staff turnover and assignment changes OCC\U'. It 
will also provide doc:wnentation of case history for audits or other oversight activity.· 

3. BI.E QOCUMENIADQN OE YIQLADONS 

Background: 

Program Divisions are responsible !or detmnining if a c:oNent deaee violation 
, has occurred. Azly milestone not complied with by the due date of the consent 

decree c:Dnstitutes.a violation. regardless of the substantive impact of the deviation 
from the mmmt deaee requinmtent. In certain cues, Program Divisions may need 
to c:mwultl'llll tbe ORC in determining w~·a violation has oa:urred (e.g., 
where ••of f'orc:e majeure has been made). 

Regional Program Divisions mu.tt notify the ORC of each viOlation of an active 
consent deaee. A violation occurs when any milestone is ~ (i.e. a report that is 
one day late is a vio1ation), although there may be instula!I where, u a ma~ of. 
priority, no formal enforCll!D\ent action is taken. In addition, a record of the violation 
must be placed in the offic::W Regional case file (see copy of form attached). 

,. 
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~. DECISIO\:$ 0\: AGE~CY FOLLO\\"·L"J' TO \"IOLA TIO\:S 

Background: 
\ 

When a violation occurs, ~e ~on must determine the appropriate Agency 
response. In some ~. the violation may not pose a threat to public health or the 
environment or jeopardize the party·s ability to meet subsequent milestones or :~e 
fi~al compliance date. In such instances, after a review including the aiteria 
discussed 'in subsection C belo~, the program office and' ORC may jointly decide t:..i: 
no follow~up action is required or that a non-formal response may be appropriate. 
Other violatiQns will be more_ serious and the program and ORC may decide to take .a 
formal enforcement action such as seelcing stipulated penalties or initiating a 
contempt action. For ~ violations it is important for the Agency to document the 
decision process within the case record. For all violations, the responsibility for 
determining the appropriate response action is shared by the Regional Program 
Division and the Office of Regional Counsel. , . 

Requirements: . 

A. Responsibility for decision: 

, Once a violation occurs, the Program Ind the ORC must jointly determine 
the Agency response. Given the seriousness of coment decree violations, 

. c:onc:urrence must occur at no lower than the Brandl Chief level in both Offices. 
Disagreements st\Quld be elevate4 to semor management. On the rare occasion 
when the two offices ~t agree, the issue will be resolved at the RA or ORA 1evei. 

I. Yue documentation of follow-up decisioJ'S! 

The decision amceming how• ApAr:y will respond to a violation must be 
documented in the offidal Regional cue ftle. The documentation (copy of form 
attached) must include the decision made and the reason for the decision. The 
documentation must also ind.ude the signatures of the responsible Program Office 
and ORC Branch ChWs (ar higher leftl). 

c. c..ai Crhlria !or follow. decisions: . up 

Wltct the Agf!N:y enters into a amsent. decree we expect the defendant to 
comply. W.tlU compliance with the decne Vf!rJ seriously and expect all parties to 
take aD .... NC111uy for timely complimce. Ji.a a result, if they ue in violation. we 
w¥I normally respond for the purpose of remedying the violation, obtaining a 
penalty, or both. However, given the Med to set prioritilS, we ~y not chcose to 
take a formal action in rnrry instance. The legion is clelegatlld authority to decide 
what follow~p action. if-any. to take. The d~ ftOt to take a formal ~~~ is a 
serious jWlgment required to be made-jomdy by the tt.gional Program Divmon and 
the Office~ Regional Counsel at the Branch Chief·or higher level.. 

, 0£CM-EPA 
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In selecting the appropriate response. the following fac:ors/ caena ::".~~=-.: =-= 
considered. . . - . . 

· inyirmunental Harm Cause<f by Violation: What is the level of risk to 
human health and to the ambient surroundings for continuing 
noncompliance? . . . . 

Duration of the Violation: How long has the violation continued? Has ::.e 
violation been continuous or interrupted? Has the violation been corrected? 

Good Faith/Bad Faith (Compliance history): Was the violation deliberate? 
Has the party been notified that it was in violation and continued to violate? 
Has the party demonstrated good or bad faith in its past efforts to comply or 
respond to Agency efforts? Is there a. pattern of violations whic:h sµggests 
inattention to its compliance obligations, even though the individual 
violations are not, in themselves, of major concern? , 

Oetettence Value: Will an ac:tion deter future violations? 
Abilin' to ~d: WW the enfo~ement action result in compliance? 

WW the facility meet its final compliance date, even though it missed an 
interim date? 

Emnomie Gain: Has the violator gained an economic advantage over its 
competitors as a result Qf the violation?. 

YiQlations for which a decision not to take a formal ac:tion based on competing 
. priorities might be appropriate would generally find the party on the positive side of 
the factors above (i.e. no or limited environmental harm from· the violation, good 
compliance record, etc.). SituatiOJ'$ where the Agency might exercise its discretion 
not to take ~ action might include: 

• Late reporting with no environmental consequence and without a 
past pattern of delay or noncompliance. 

• Missed milestone, not a major requirement, with expectation they will be in 
c:ompli&nce with/by the rum milestone. 

• Vaolatian of an interim limit, magnitude of the exceedence is minor, with 
compliance now achieved or anticipatlld shortly. 

5. MAINQINJNG RECiIONAL CONSENIQECREE IIAOQNG STATUS 

Background: 

. Currently, each ORC is responsible for providing consent deaee .status reports 
each q\W'ter to OECM as put of the Agency SPMS system. In most ~ns, the 
information fo~ this repon is collected from each progr~ and combmed mto a 
Regional report 

1 

. 
... ;. ' 

....... · 



' .• ' ! . :,. -.. 

, Requirements: 

The ORCs will "?ntinue to be responsible for maintaining information on 
regionwide status of consent decrees and providing Regional reports to OEC~t. ls 
required. 1be specific: nature oi these reports may change from the current ST AR 
measure. Begional Program Divisions are responsible for supplying . 
pr~gram-spedfic: information or reports to ORC that might be needed to fulfill 
national reporting requirements in addition to meeting the requirements oi their 
:-.;ational Program Office. · · . 

6. IERMJNATION OF CQb9Sf;ST OECR£ES ANP CLOSING OE CASES 

·Background:· 

A judicial enforcement case with a consent decree is successfully completed 
when all the requiremenis of the consent deaee. induding ~ty payments, have 
been met and the termination clause satisfied. At that point, the con5ent decree 
should be terminated in accordance with the tenns of the decree. Agency databues 
and status reports need to accurately reflect the current status of cases (induding eases 
where the requirements of the decree have been fully met, cues far which 
termination of the decree is due, and cases which have been dosed after consent 
decree termination). Ac:cutate data are needed to repon the status of active deaees 
and for planning, budgeting and other management purposes. 

Requirements: 
I 

Program Divisions, as part of their responsibility far tracking consent decree 
compliance status, must notify the ORC when all the requirements of the consent 
decree have been satisfied. · 

· The ORC is respoNible for working with DOJ to effect the termination of the 
consent deaees~ in accordance with the termination clause of the deaee (timeframe, 
automatic, plaintiff or defmdant motion). Ttie ORC is responsible for tracking the 
termination status of inactive decrees md assisting the completion of plaintiff 
responsibilities, u appropriate. The ORC is reiponsible for maintaining the current 
status of tbme dea'1m in the Agency DOClCET system and dasing cues after 

. terminad& 
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CONSENT DECREE VIOLATION ANO FO.LL.OW·UP FORM 

PART A: REPORT OF VIOLATION 

Program1Statute: ----:ase Name: -------~-- EPA Ooc1<et # . --------
~ec:.;:~e,,,en~(S) :!'I v101anon: --------------------

ReQu1rement due date: __ _ 
Reouirement was completed late: ___ Requirement not completed: --

1wnen1 (cnecKI 

Comments: -------------------------------------------------

Violation documented by: SiplUrttdltt: 

Priltnamt: 

PART B: DECISION ON RESPONSE TO VIOLATION <dlll:kw•• • 

0 Type of enforcement action planned: -----------------

0 Enforcement llCllOn dlllrminld not to bl ~tt for the following rtason(s}: _____ _ 

Concurrences by: Program OiviSion . 

·Nlrnt /siplln: 

OrganZdOn ill: 

Oa: 

-. .::' ;--· .. 
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V. CRIMINAL LITIGATION/ENFORCEMENT 



(\ 
"Agency Guidelines for Participation in Grand Jury 
Investigations", dated April 30, 1982. See GM-9.* 

v .1. 
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"Criminal Enforcement Priorities for the EPA"~ dated October 12, 1982. see 
GM-14. 
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V~3. 

"Analysis of Existinq La~ Enforcement Emerqency authorities", dated March 
6, 1984. 
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Memorandum 

Suhjcct 

To 

Date 

Analysis of Existing Law Enforcement 
Emergency Authorities 

March 6, 1984 

Distribution 

SST:EHF:JIF:lsp 

F~''Y Stephen s. Trott 
~\ Assistant Attorney General 

Criminal Division 

As you are aware, the ·Law Enforcem~nt and Public Safety 
Working Group (LEPSWG), which I chair, was directe~ by the 
President to compile existing emergency law enforcement author
ities, analyze them, and propose measures which could improve 
law enforcement agency preparedness to respond to severe 
regional or national emergencies. The purpose of this exercise 
is to provide the nation with the legal means to confront the 
disruptions that would result from a wide range of severe 
national security and domestic emergencies. 

The Federal Emergency Management Agency (FEMA) recently 
completed a compilation (attached) of emergency authorities. 
As we enter upon the second and third phases -- analysis and 
recommendation, respectively -- of our assignment, I request 
your assistance. Your participation will also present an 
opportunity to assure that your agency will be in a position 
to act efficiently and with lawful authority in responding to 
regional or national.~mergencies. _ 

I would appreciate your determination whether the compi
lation accurately reflects your agency's existing emergency 
authority. (The LEPSWG d~terrnined that only authorities which 
take effect in emergency situations should be included in the 
compilation.) Even if your agency has already had an opportunity 
to review and comment upon an earlier draft of this compilation, 
it would be appreciated if you would bring any current errors 
or omissions to our attention. · 

I would also appreciate your suggestions regarding statutes, 
Executive Orders, or other authorities that need to be enacted 
to provide your agency with jurisdiction that would be necessary 
or useful in meeting foreseeable emergencies. In this regard, 
it is the Working Group's belief that a review should be con
ducted by both your legal staff and by officials with operational 
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responsibilities. It would be most helpful if your staff con
sidered both hypothetical situations that might develop and 
actual incidents which have already occurred. If your agency 
has created after-incident reports following previous law 
enforcement emergencies, such reports could be very useful in 
this endeavor. We are only looking for outlined suggestions, 
not meticulous legislative drafts. The attached sample would 
be an ample response. 

Finally, as it may be necessary for us to discuss specific 
issues in greater detail with members of your legal or operational 
staffs, please identify for me, by name, title, and phone number, 
the persons whom we can contact for further information. At 
this time it has not been determined whether such interviews 
will be necessary, or how they can be most productively con
ducted, if necessary. 

Consistent with the Presidentially°1nandated milestone 
deadlines for completion of this project, it is requested that 
you provide us with the requested information within one month 
of receipt of this memorandum. The responses should be addressed 
to the Emergency Mobilization Preparedness Board Support Group 
{Room 2252, ?1ain Justice Building, 10th and Pennsylvania Avenue, 
NW., Washington, D.C. 20530). Mr. Ezra Friedman, Chairman of 
the Emergency Law Enforcement Authorities Sub-Working Group, 
may be contacted directly at 724-6971 if your staff has any 
questions regarding this project. 

Attachments 
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General Counsel 
Department of Agriculture 
Washington, D.C. 20250 

Inspector General 
Department of Agriculture 
Washington, D.C. 20250 

General Counsel 
U.S. Forest Service 
Department of Agriculture 
Washington, D.C. 20250 

General Counsel 
Commodity Futures Trading 

Commission 
Washington, D.C. 20581 

General Counsel 
Consumer Product Safety 

Commission 
Washington, D.C. 20207 

General Counsel 
Department of Commerce 
Washington, D.C. 20230 

General Counsel 
Civil Aeronautics Board 
Department of Commerce 
Washington, D.C. 20428 

General Counsel 
Environmental Protection 

Agency 
Washington, D.C. 20460 

General Counsel 
Department of Energy 
Washington, D.C. 20585 

General Counsel 
Farm Credit Administration 
Washington, D.C. 20578 

General Counsel 
Federal Communications 

Commission 
Washington, D.C. 20554 

General Counsel 
Federal Home Loan Bank Board 
Washington, D.C. 20552 

General Counsel 
Federal Maritime Commission 
Washington, D.C. 20573 

General Counsel 
Federal Reserve Board 
Washington, D.C. 20551 

General Counsel 
Federal Trade Commission 
Washington, D.C. 20580 

General Counsel 
General Services Administration 
Washington, D.C. 20405 

General Counsel 
Depart.rnent of Health and Human 

Services 
Washington, D.C. 20201 

General Counsel 
Food and Drug Administration 
Department of Health and Human 

Services· 
5600 Fishers Lane 
Rockville, Maryland 20857 

General Counsel 
Social Security Administration 
Department of Health and Human 

Services 
Baltimore, Maryland 21235 

Inspector General 
Department of Health and Human 

Services 
Washington, D.C. 20201 

General Counsel 
Department of Housing and Urban 

Development 
Washington, D.c.· 20410 

Solicitor 
Department of the Interior 
Washington, D.C. 20240 

General Counsel 
National Park Service 
Department of the Interior 
Washington, D.C. 20240 



Deputy Assistant Secretary 
for Indian Affairs 

Bureau of Indian Affairs 
Department of the Interior 
Washington, D.C. 20245 

Director 
U.S. Fish & Wildlife Service 
Department of the Interior 
Washington, D.C. 20240 

Director 
Bureau of Land Management 
Department of the Interior 
Washington, D.C. 20240 

General Counsel 
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International Trade Commission 
Washington, D.C. 20436 

General Counsel 
Interstate Commerce Commission 
Washington, D.C. 20423 

General Counsel 
International Boundary and 

Water Commission, U.S. 
and Mexico 

4110 Rio Bravo 
El Paso, Texas 79902 

General Counsel 
International Boundary 

Commission, U.S. and Canada 
Room 150 - 425 I. St., NW. 
Washington, D.C. 20001 

Director 
Community Relations Service 
Department of Justice 
Washington, D.C. 20530 

Assistant Attorney General 
Antitrust Division 
Department of Justice 
Washington, D.C. 20530 

Assistant Attorney General 
Civil Division 
Department of Justice 
Washington, D.C. 20530 

Assistant Attorney General 
Civil Rights Division 
Department of Justice 
Washington, D.C. 20530 

Assistant Attorney General 
Land & Natural Resources Division 
Department of Justice 
Washington, D.C. 20530 

Assistant Attorney General 
Tax Division 
Department of Justice 
Washington, D.C. 20530 

General Counsel 
Bureau of Prisons 
Department of Justice 
Washington, D.C. 20530 

General Counsel 
U.S. Marshals Service 
One Tysons Corner Center 
McLean, Virginia 22102 . . 

-;;. 

General Counsel 
Immigration & Naturalization Service 
Department of Justice 
Washington, D.C. 20536 

General Counsel 
Federal Bureau of Investigation 
Washington, D.C. 20·535 

General Counsel 
Drug Enforcement Administration 
Washington, D.C. 20537 

Solicitor 
Department of Labor 
Washington, D.C. 20210 

General Counsel 
National Credit Union Admin. 
Washington, D.C. 20456 

General Counsel 
Nuclear Regulatory Commission 
Washington, D.C~ 20555 

Chief Postal Inspector 
Postal Inspection Service 
Washington, b.c. 20260 

General Counsel 
Small Business Administration 
Washington, D.c. 20416 

General Counsel 
Securities & Exchange Commission 
Washington, D.C. 20549 



Legal Adviser 
Department of State 
Washington, o.c. 20520 

General Counsel 
Tennessee Valley Authority 
400 West Swnmit Hill 
Knoxville, Tennessee 37902 

General Counsel 
Department of Transportation 
Washington, o.c. 20590 

General Counsel 
U.S. Coast Guard 
Washington, o.c. 20593 

General Counsel 
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Federal Aviation Administration 
Washington, D.C. 20591 

General Counsel 
Maritime Administration 
Washington, D.C. 20590 

General Counsel 
Department of the Treasury 
Washington, D.C. 20220 

General Counsel 
U.S. Customs Service 
Washington, D.C. 20229 

Chief Counsel 
Bureau of Alcohol, Tobacco, 

and Firearms 
Washington, o.c. 20226 

Chief Counsel 
Internal Revenue Service 
Washington, o.c. 20224 

Chief Counsel 
U.S. Secret Service 
Washington, D.C. 20223 

Chief Counsel 
Veterans Administration 
Washington, D.C. 20420 

.... 
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·lttCRD TJTLE: COLLRCTED O~Rl~G "lLlTART OPERATIONS fOR CJV LIV lNfORttR£NT 
~ . ·'VS l 0 f 1 NF 0 s: 

Ll,AL 'ClTATlO": 
1ti use .171 

Ml~TLI l(T: 1w use 37t -001 
•£(0111t TJTL£: 

~~l OF ~lLlTA'Y E~UIP"£~T/FAC1LJTJ£S FOR CJVJLJAN LAW ENFOICERENT 
w.&iAL ClTATlON: 

1<; use 372 

ASST.ca CT: 
4UTHOaJZ£S THE SECRETARY or DEFE~SE TO "''£ ~VAJLABLE, JN AtCORDA~C£ WITH OTHER 
4PPLlCAoL£ LA•, TO CJ~JLJAh LA~ Ehf~RC[Ml~T OFFJC1ALS ANY ARMY, •AVYt AJR 
~ORCE o~ P.A~J~l co,rs E~UJPft£hT, 9AS£ FacJLlTY OR IEStARCH fACJLltY FOR LAV 
lhfalCE"ChT PURPOSES. 



~lSTtR K£T: ,, USt 37l; DOD DJRECTIVE•C01 
1£COiiD TITLE: 

J. 
j 

USE OF '-lLlTA~V P~~SOh~lL TO TRAIN AND ADVISE CIVILIAN LAW ENFORCE"T O'CLl 
.E,A~ tlUTICIN: 

JO use 373; DOD Dl~ECTIVE 5S2S.S 

-A8STtlACT: 
AUT~ORJZES 'ECRETARY OF DEftN~E TO ASSIGN "ILITARY PERSONhEL TO TRAIN FEDERAL, 
SlAfE •ND LOCAL L~~ £hFORC£~EwT Off lCJALS I~ THE OPERATION AND "Al~TENA~CE OF 
E~UlP~EuT ~ACi AiAlLA~Ll UNDER SECT10h 372 OF TITLE 1t AND TO PROVIDE EXPERT 
ADVJSf ~ELE~E~T lO THE PUkPOSES OF THJS CHAPTER. 

:· 

"AST~R KET: 1u use 374(C) -co1 
lECOICD TITLE: 

USE or MlLllAkY PtRSOhNEL FOR ClVlLIAh LA~ ENFOMC~ME~T OUTSIDE TME u.s. 
A.E'A• CJT&TlON: 

,o use l74<C> 

ABSTilACT: 
UPO~ A JOINT DETER~INATION tiT THE SECRETARY OF DEFENSE AND THE ATTORNEY 5£NERAL 
THAT £~,RGEhCT tJRCUM~T~~CES £XIST, E~UIP"ENT OPERATED BT OR kJTH THE ASSIST• 
ANC~ OF ~ILITARY PENSO~~EL "'' bE USE~ OUTSIDE THE UNITED STATES, ITS ~ER• 
llT~RJES AND PO~SESSJOhS AS A BASE Of·OPtRATIONS tiT FEDERAL LAW EhfORCE"EhT 
DFFlCJALS TO FACJLlTA~E EhF~~tE~l~T Of THl LA•S LISTED IN 10 use 37~(A) AND 
TO TRAh~PORT LA• E~FO~Ct~E~T ~FFJtlALS JN COh~ECTJOh ~ITH SUCH OPERATIONS 
'RO~lDED SUth E•UJP~Ehl JS hOT USED TO lhTER~lCT OR lhTtRRUPT THE PASSAGE 0. 
VESSELS t~ ~l~C~AFT • 

. ~ l ST c R It ET : 1 u US t 3 14 • 001 
~~tO~D TlTLE: 

USE Of ~1L11ARY P£~SON~EL TO OPERATE AHO "AihTAlN EQUJPMEHT 
b~sA• CITATION: 

10 '1SC 374 

_'. 'J ~ T t1 A t T : 
jYlHORIZES TME SECRETA~Y OF DEFENSE T~ ASSI6N MILITARY PERSONNEL TO OP£1ATE 
l~~ "Al~TAl~ EG~lP~E~T MADE AVAlLA&LE UNDER SEtTlON 372 OF TITLE 10 TO TH£ 
f lTE~T THAT Tri[ [~UJP~lhT IS USED FOR ~~~lTORlNG AND co~~UNlCATIN' THE "OVEMENT 
Of AIR AhD SEA TRAFFIC UPO~ REQUEST OF THE HEAD ~F AN A~ENCT WITH JURlSDJCTlON 
TO £hf0RC£ FE~ERAL DR~G, l~Ml~RATlON OR CUSTO~S LA~S. CAVEAT: SEE 
10 JSC 37~(C)(1) (PRO~JSJ~h OF AN lSDI~E OUTSIDE THt ~HlTED STATES Ll"JTED TO 
C£RIA1~ E~EkGE~tT SJT~ATJONS). :~~:p~ 

"ASTiR &ET: ,u ~SC J76 •001 
•UCOID. TITLE: 

liSTAJCJJ~h Oh USL Of ~lLJTARY kESOURCE FOR CJVJLJAN LAW EN.FORCE"ENT 
&.l,AL tlTATJOh: 

. '(; USC 376 ., .. 
1UST.tACT: 

£SS1STANCE MAT NOT IE PiOVIDED TO ~~y CJVJLIAN LA• ENFORCEMENT OFFICIAL 
YhtE• A~Y PkOVJSJC' lh THIS CHAPT£k IF THE PRUVJSJOh Of SUCH ASSISTANCE 
ADV~RS[Lf AfF£CT T"£ ~lLITA~Y PiEPARED~£SS OF THE UNITED STATES. 

UNDER 
WILL 



M&~TtR Kil: 10 use 90~ <ART• 106, UCM-001 
IE~O~D T1TL£: 

S~TlN~ 

LE'A~ ·tITATlON: 
10 use ~Do (ART. 106, UC~J) 

ABSTkAtT: 
A~Y PERSO~ ~HO I~ TlMl Of WAR IS FOUND LURKING AS A SPY OR ACTING AS A SPY lN 
Ok ~BOUT A~Y PLACE, V~SSEL, Qj AIRCRAFT, ~ITHlN THE CONTROL OR JURISDICTION OF 
A~l OF THE AR~ED fOKCtS, OR I~ OR A60UT AhY S"IrYA~D OR A~Y MANUFACTURJhG OR 
IhDJSTRJAL PLA~T E~GAbfD JN &JD Of THE P~DSEC~TlO~or THE ~AR.BT THE UNITED 
STATE~ SH~LL ~E TkllD El A 'E~E~AL COURT-"A~TlAL OR BT a MILITARY CO"MISSJO~ 
AhD O~ COhVltTJ~N ShALL B~ PUhJSHtD BY DEATH. -



.. ASTtR KET: 1Z use 3414(it) ·~001 
RECD!(P TITLE: 

[~lR6£~tT GOVl~~~l~lAL ACCESS TO FlNAhClAL REtORD$ 
&.E&AL CJTATJON: 

12 use l414<S> 

A9ST~l.C.T: 
~~E~fTS 'OVlRh~t~T FR~~ P~OHlblTJUh Jh 12 USC 3401 ET SlO AGAINST OBTAl~IHG 
flh,~lJAL RlCUROS fkO~ A flhAhtlAL lN~TllUTJOh WITHOUT A SEARCH WARRAhT OR 
JUDJCJAL $U~OE~A JF TH£ GuVlR~~lhT AUTHORITY PETtR~JhfS THAT DELAY JN O~TAJ~J•& 
ACClS~ ~CULD CREATE J~~l~lNT DA~GER OR PHTSlCAL lhJURT.TO AhT PERSON, SERJOUS 
PR~P£k1Y ~A~A~E ~k fLJLHl 10 AVOJ~ ~R~SECUTJOh. ~OVE~H"EhT AUTHO~llT "UST ALlO 
(1) SUbrJl 10 Thl flh~~tlAL J~S1JT~TJON THE CERTlflCATE RtQUJRED JN 12 use 
J~Ul<c>, •llHl~ rJ~l OAYS Of U81AJ~l~b ACttSS TO RECOkDS, (2) FlL£ wlTH 1ME 

\ app~oP~lAT[ C~Uh1 A SlGhEP s~~~h STATl~£~T Of 0£S16hATE~ lUPERVJSORT OFIJCJALS 
illllhG F~RTH T~l 'RO~h~S f~R E~ENGf~tT ACCESS; (J) CO"PlLE AN ANNUAL 
1'A~JLl.TJCii• "' OCCASJO~S ._,Hfh AUTHCIRlTY £1£Rt1SEO. 



~l$T£R ~(T: 14 us, OD •001 
RECO~P tlh.E: 

SAVI~~ Of Liff AN~ PROPl~TY BY COAST &UARD 
LEoAL ClTATJUh: 

14 USC CS! 

ABST1U CT: 
THE t~AST GUARD IS AUl~ORl?tD TO AfNDtR AID TO DISTRESSED PERSONS, VESSELS AND 
AlR,R•f1 O' AN~ U~DER THE HlGK SEAS A~D ON AND U~DEk ~ATEiS OVER ~MICH THE UNI• 
TED SllTl~ HAS JU~lSDlCTIO,_, A~D TO PERSO~S lhD PROPERTY Jr.PERILED &Y FLOOD BY• 
(1) PEMF~~,JNG ANY •hD ALL ACTS ~ECESSARY TO RESCUE AND AID PERSONS AND PRO-

TECT l~D SAVi PR~P£aTY; 
<Z> Tl~I~~ [Hl~GL or lhD PkOTECTlhG &LL PROPf~TY ~AVED FRo~ SUCH DISASTERS 

~hTI~ ~UtH P~~PE~TY JS CLll~tD PY PERSONS LEGALLY aUTH~RllED OR UNTJL 
~ISP~StD or Jh AttO~Dl~C£ •ITH LA~. AND CARl~G FOR BODIES OF THOSE WHO 
~·' ~•vl PlRlSHEL JN s~Ch tATASTkOPHES; 

(J) f~MhlSHI~G CL~lHJhG, FOOD, L~~GI~G, MEDICINES, lhD OTHER NECESSARY SUP• 
PLIES Ah~ $£RVJClS; 
lhD 

16...l DES1ic0Yli.G Clk TO.lhG It.TO POkl SUt-itEh OR FLOATING DAftGERS TO ·~AV16AT10H. 

~l ~TL R l E Y: 14 
IECOtcD TJTLE: 

11 ~OVAL Of 
1.E,Al. ClTATJON: 

14 USC ~5' 

AB~TliACl: 

use e>5~ -001 

COAST 6UA~D ~E~TkJCTlOhS 

A~Y LA~ R~'OVJhG A~Y RCSTRJCTJON COhTAJftED lh A~Y THEh•EXJSTJNG LA~ AS APPLIED 
Tt 1H[ hA\Y, FOP THl ~URAllOh OF THl •A~ OR N&TJOhlL £~1RG£NCY PROCLAI~ED 
9~ lH~ PatSJOl~T, JhCLU~JhG ~~T ~OT Ll~lTEO TO ~£STRJtT10hS l£LAT1NG TO THE 
~~h~l~ Jh ~HlCH ~U~tHASlS ~AT Bl r.A~£ AhD CONTiACTS AJAkOED, FISCAL OPERATIONS 
A h D P l R S C' '- \ £ L t SH ALL · J h T HE SA Pl l Ml h "£ R A f\ D TO 1 H £ S AME E l TENT , R UI O y £ SU C H ' 
ll$1RJCTJ~~S AS APPLIED TO THt COAST 'UAR~. 



'~l&R ~£•: 1& use 21~3<A> -001 
.OWD TITLE: 

DESTRUCTlUN Of WA~ ~ATERl~L 

£6AL ClTAllO~: 
10 use t1S3<A> 

~astRltT: R5E CT 
wHQ~VLR, •HEN THC UNITED STATtS lS AT WAR, OR JN TIMES Of NATIONAL ERE N 
AS oEtLA~ED BY THE PRtSlDE~l UR CO~GRESS, WITH l~TE~T TO J~JURE OA OBST•UCT 
T"E U~lTED STATES OR lTS ALLY Jh PKEPA~lN~ FOR OR CARRY1N6 ON THE WAR OR 
D£fE~SE ACTlVlTlES, WILLFULLY IhJU~ES, DESTROYS, OR COhTAMINATES ANY WAR 
~ATlRlALS, OR ATlE,PT) TO D~ SO, SHALL iE f lNED ~OT •ORE THA~ 110,000 OR 
l~P~lSChED ~OT MOWl Th'h 3C Yll~S OK DOTH. 

P.&STtR KEY: 1s use 21~3<e> -co1 
aECGiD TITLE: 

CO~SPlRACf TO DtSlROY WAR ~AT[RJALS 
lEbAL tlTATlO~: 

1b USC 2153<8> 

A9STHALT: 
1f Two OR '-ORE PEkSO~~ CO~SPl~E TO DESTRCY ~·~ MATE~JAL~. AS OUTLJ~ED JN 
t~ ~SC 21S!<A>, A~C Oh[ OR "0~£ Of SUCH PERSOhS ~O ANY ACT TO EFFECT THE 
~~JlCT OF Th[ C~U~PlR•CT, EACH PA~Tt SHALL ~£ FU~lS~EO AS PROVIDED fOR JN 
1~ use 2153<A>. 

M&Sl~R 1£T: 1£ use 2154(A) -001 
&ltO~D TJTLE: 

P~ODUCJh6 D~f£CTIVE WA~ "AT~RlALS 
Lf§lL ClTATJON: 

15 USC 21S4(A) 

&3>1iltT: 
W~Of VE~, •HE~ TH£ UhJT£~ STATES lS AT ~AR, OR JN TIMES OF ~ATIONAL E~ER6ENCY AS 
DitLlhED ~T THE PWlSl~EhT OR tO~GftESS, ~llH J~TEhT TO INJURE OR OBSTRUCT THE 
U~!f Et SlATlS O~ ITS ALLY Jh P~LPAq1NG fOR OR CARRTlhG ON THE WAR OR DEFENSE 
A~TlVlll!S, WILLFULLY ~AllS, CO~S1RUCTS, OR CAUSES TO BE RADE OR COhSTRUCTED, 
l~f ~AR ~ATlRlAL• ~AR UTJLITT OR TOOL lh A 0Ef£CT1VE "ANHER, SHALL BE FJNED NOT 
~ORE Thl\ \1t,C~O O~ J~P~lSO~lD ~OT ~~kE THAh 30 TE~RS OR IOTK. 

~AST£• l[Y: 18 use 21)4(8) -001 
*ECO~D TJTLE: 

co~~PlRACY TO PRO~UCE DlFECTJV[ WAR "AT£RIALS 
LEiAL CJTATJON: 

1b USC Z1S4C8> 

6 ~Sl~AtT: 

,, T~u o~ ~o·~ PCRS~~$ COhSPJi£. TG PROD~C£ DEFECTJVE ~·· RATERJALS, AS 
OYTLJ~ED 1~ 16 u.s.c. 21\4(A), A~~ ON£ OR "ORE OF SUCH PERSONS DO A~Y ACT 
f~ CFF£CT Th£ ObJECT OF TH£ C~NSPlkACY, EACH PARTY SHALL IE ,UNJSHED AS 
·~~~J~ED FO~ Jh 1~ UeSot• Z15-(A>. . 



R lET: 18 use 
le E LO le P T J T L E : 

DtSTRUtlION OF ~AllOhAL DlFE~~E '-AlLRlALSt PRE~lSlS OR UTlLJTJES 
LE'A~ tJTATION: 

,, use Z1SS<A> 

ABST"ACT; 
~HOlVL~, •JTH JhTE~T TO JNJURl OR OhST~UCT THE NATIONAL DEFENSf OF ~HE UNITED 
STATE~, ~lLLFULLY DESTROYS ~R tOttlAl~l~ATES AhY kATlO~AL DEFEkSE "ATERJALt 
PkE~l~ES O~ UTJLJllES SHALL BE FlhE~ ~01 "ORE THAh S1C,DOO OR l"PRJSOhED NOT 
"ORE THAN 1u YEARS, o" fsOTH. 

"ASTtR l[Y: 18 ~SC 21~5<e> •001 
8£tOtcD 11TLE: 

CO~SFlRlCT TO DlSTRuY N&TlOhAL DEFEhSE "AT£A14LSt PRE~lSES 01 UTILITIES 
LEL&l tlTAllON: ~ 

1e use z1~s<o> 

A9ShlCT: 
IF T~U ~~ ~uRE PERSON~ COhSrJ~E TO DESTROY hATJo~AL DtFENSE "ATERJALS. PRE~lSES 
DR JTJLJTJES AS OUTLJhlO·lN 1~ ~.~.c. 2155CA), AND ONE OR MOR£ 0, JUCH.PEISOkS 
~U ANT &Ci TC EfFlCT lHt "yBJECT OF THE CO~SFJ~ACY, EACH OF THE ·pARTlES 10 SUCH 

-~Pl~ACT SHALL ~E Pu~JSHE~ AS P~O~JOEO fO~ l~ 11 u.s.c. 215SCA). 

"'5TcR «ET: 1b use 21~t<a> 
IECO~D TJTL£: 

-001 .· ··. 

,RODUCTJOh Of DEFcCTJVE ~ATlO~AL DEFEhSE RATERlALS OR PR£~1SES 
L£,AL CJTAllON: 

1t USC l1S6CA) 

AISTf4~eT: 

~HOi~li, alTH J~Tl~T TO JNJUR£ OR OoSTRUCT THE ~ATl~NAL D£F£hSE Of TH£ UNITED 
SY~ff~, ~lL~FwLLY tON~T~UCTS, OR ~AKES AtwY ~ATlONAL DEFENSE "ATERlAL OR 
PR£~JSES J~ A DEIECTJ~[ "A~~ER, o~ ATTE~PTS TO DO so, SHALL BE FJNEo HOT ROR£ 
T~~~ 11~,0t~ OR l~FRJSO~ED ~OT ~0~£ T~A~ 10 YEARS OR BOTH. 

-001 '"ASTtR l(Y: 18 use 215£(&) 
1£tORC TJTLE: 

c~~SPJRACY to PRO~UeE DEFlCTJVE NATIONAL DEFENSE ~ATE•IALS ~~ PIERJSES 
1.l£AL (JTAllON: 

,~ use 21S6<&> 

~ll:tT: 
Jf IWU OR ~ORE PtR50NS COhSPlk[ TO PRODUCE DEFECTJVE hAlJONAL DEFEhSE 
~A1l,1ALS OR PRC"lSES A5 OUTLJ~lD lh 1! USC 21S~<A>t AND OhE OR MORE OF SUCH 
PlR~~~S DO A~Y ACT TO lff~Cl THl UEJECT Of TM£ COhSPJRACY, lACM OF THE 'ARTJES 
'~ ~UC~ Cu~SPJ~AtY SHALL 1£ ,U~JSH£D AS PROVJDED FOR JN 11 use 2156(A). 



"lSTtR KET: ,8 use 2381 
RECOiiO TlTlE: 

T~EAS~N 
LE~A!.. ClTATJON: 

1, LISC '~81 

IU~TCR KET: 18 USC 23Bi 
lEtOteD lllLE: 

~JSPRJSJO~ Of l~CASON 
LfliAL tJTATJ~N: 

1t USt £38Z 

•CCJ1 

eust£.R 1tEY: 18 use z3eJ -001 
~::,~i;>~D TITLE.: 

•EBELLlOh OR JhSUkk£tTJCN &Gll~ST THE UhlT£D STATES 
LEGAL ClTATJOt.: 

1o use 2383 

A~st,ract: 
f ~~DtV£R JhClT£S, ASSJ~TS OR E~GAGcS lh ANY RE~ELLlON OR JhSURRECTIOh AGAINST 

l~~ AUTriOiJlT Of Th£ ~~lTEO STATES, o~ &IVES aJD OR CO~FDRT THERElo, SHALL 8E 
FlNED hut l'uf:E. TH&~ s1c,o~:i. U9' ,JMPl<JSOr•U1 hDT MOf<E THAN 10 TEARS, OR BOTH; 

~ 4~D SriALL Bl J~CA~A6Lt Of MOLDlhG AhY OffJCE U~DEk THE U~lTED STATES• 

~~51[1 1£': 1! USC 2384 
tlftOAC 111L£: 

5lD1TlOUS COh~PllACY 
&.EE.AL tlTATJON: 

1b "SC 23b4 

-001 

A~~TilAtT: 

if 1~C Ok ruRt rtRSON~ JU .~, STATE c~ TlRRJToRY, o~ JN ·~' PLACE ~UBJEiT TO 
U9Ss JUkJSDJCTJOHe t0hSP11£ T~ UVE,TH~O~, PuT oOwN, OR Df£TIOT BY FORCE THE 
u~~~ LOVlR~~E~T, ~~ T' LEVY WAR AblJ~ST THE~, OR TO OPPOSE 8Y FORCE TME 
~~£~U1JO~ Of Aht LA~ ~F THE U•S•t OR TO TAl£ AhY U•S• PROPERTY BY FORCE, SHALL 
~l f lhtD hCT ~O~t THA~ S2J,DC~ OR lR~RlSC~ED hOT ROME THlh T~ENTY YEARS, OR 
IOTii. 



•uS1£h KE': 11 U~t 23bS -001 
RECORD TlTLE: 

•DVOCATl~~ THE OYl~TMROa OF THE &OVERNMENT 
I 'l TA TJ ON: 
1& use ~3~S 

A9STitACT: 
wHO~VER KNO•l~GLT OR aJLLl~~Lt ADVOtATESt AQETS, ADVISES OR TEACHES THE 
PkUPRlllT OM hEtESSlTY OF OVEkTMRu•lN~ OR DESTROYING THE U.S. 50VERNMENT 
Dk THE 60VEk~~EhT OF A~Y ST.Alt OR TER~lTORY, OR 'OVERhME~l OF ANY POLJTJCAL 
SUB~lVJSJU~ T"EktOf, ~y '0~CE Ok VJOLE~CE, CR BY THE ASSASSJNATJO~ OF ANY 
OffJCE~ Of ANY ~UCH '~~ERN~tNT SHALL &E FINED NOT MORE THA~ 120,000 OR 
l"Pil50h£~ hOT MOH£ .ThAh 20 Ytl~S, OR &OTHe 

"aSTcR a(Y: 18 USt 2Jc7 •001 
lECO'D TITLE: 

.. ft.iTERHREr.CE titlTH ARll!t.D FURCES 
&.E,AL CJTATH~N: 

.~:O use 23B7 

ABS Til ACT: 
WHOtVlR, alTH lhTENT TC lhTlRf£~~ wITH, JMPAJR OR~JNFLUENCE THE LOYALTY, 
~O~ALE O~ ~iSCl~LJNl Of THE ~JLJTARY OF THE U~llEO STATES APVlSESt (OUNSELS 
OR J~ AhY ~A~~ER CAUStS O~ ATTE~PTS TO CA~Sl JNSUGORDl~ATlON, OJSLOYALTY, 
~UTlhY ~~ ~tFUS~l '' ~UlY et ANY ~l~SER Of THl ~lLJTl~Y SHALL SE FJNED HOT 
~DHl T~A~ S10,~LC, OR J~PRlSOhEL ~OT ~ORE THAh 10 YEA~S, OR BOTH. 
«LF. 10 u~c ZJec>• 

~R ·'t.'= 18 use 23c.c -oc11 
•• ~i( D T 11 L £: . 

l~TtRfE~£~CE •lTH AR~£D FONCES DU~thG TIME or WAR 
!.£,AL tlTATJ~lli: 

1ti USC i3o8 

&~ST•ACT: 
W~OEVlR tURJNG A TJ~E Of •AR •lLLfULLT r.AKES UR CONVEYS FALSE REPORTS OR 
STAT£1',£k1S •ITH, lhTCtil TO lhTEAFEtitE, WlTH TH~ U.S. ~ILlTApY OR 1~ PRO'OT£ THE 
iYCClSS Of JTS EN1~l£~ SHALL ~E FlNtD ~~T ~ORE 510,000 OR JMPRISO~ED ~bT 
~~Rt T~Ah TwE~T' YEAl~ OR 6~T"• 
MH0£Vi~ D~~l~~ Tl'-£ Of •A~ •ILLfULLT CAUSES Ok ATTEftPTS TO CAUSE J~SUBORDl~A
TJ04, DlSL~fALTt, ~UTJ~Y o~ R£FUSAL or DUTY Jh THE u.s. ~lLITARY OR Wlll,ULLT 
oaSTRUCTS RECRUlT~ENT CR ATTE"PTS T~ DO so TO THE lhJURT OF THE u.s. SHALL 1£ 
FIN£D ~~1 ~~RE TH•~ 110 1 000 Ok l"PRlSUNlD NOT "ORE tHAN T•ENTY YEARS OR BOTH. 
tcF.1t use t3~7>. 
WHOtVl~ HAR~O~S Ok COhCEALS A P~RSON •HO HE K~OwS OR HAS REASON TO SUSPECT MAS 
tO~~JlTf~ Oft JS AbOUT TO co~~JT Ah OFF£hS£ UNDER THJS SECTION SHALL 1£ flNEO 
-OT ~~RE THA~ s10,ooo OR J'-PRJSO~ED NOT "ORE THA~ T•E~TY YEARS OR BOTH. THJS 
SECTJ~h ALSO APPLIES aJTHJN THE AD~JPALTY A~D ~ARJT1~£ JURJSDJCTJON OF THE 
UhJTED 5T•TLS AhD OH THE HIGH SEAS. 

~•StlM ~ET: ,, use 23b9 -001 
l£tOilD. tltLI:: 

tlCRUlTJN~ FOR Sl~~1C£ AGAINST THl UNlTlD STATES 
IAL &:JTATIO~: 

'' use ZJ8t 

A9STiACT: 
~MOlVlR lttRUJT$ SOLDlERS OR S~lL~RS ~JTMlN· THE U•S• OR AhT PLACE SUBJECT 
~9 ~.s. 'URlSDJCTJOht TO £Nbl~E l~ ARMED MOSTJLITY AGAINST THE SA"£ SMALL 
It f lhE~ hOT ~Oftl 1MAh 11,cco Ok 1~PR1SONE~ NOT ~ORE TMA~ s YEARS, OR BOTH. 



~.STtR KEY: ,8 
R£,uaD~Tl1LE: 

(~LlSl~tNT 

LEiAL CllAllON: 
1i use Z390 

A9STRACT: 

use 21~0 ·-001 

TO $£RV£ AGAJ~ST Th£ UNJTED STAT£$ 

wHOiVE~ E~LJSTS ~JTHl\ THi U.S. O~ 1~ lNY PLACE 5UBJ£CT TO UeS• JURlSDJCTJOh, 
WITH l~TENT TO SkRVl IN AR~ED HUSTJLITY AGAINST TH£ U.l. SHALL 8£ FJhED 
S10J CR J~PklSOhl~ h01 "OkE T~AN j YEARS, OR BOTH. 

P.ASTiR KEY: 18 use 2511 -001 
AE~O~D Tl1Ll: 

l•TERCEPTJON & OlSCLOSUkE 01 wJR[ OR ORAL CO""lLINlCATJOhS 
LEaAL ClTATJ~~: ~ 

tb use 2511 
~ 

AaSTiACT: 
A~l PERSO~ aH~, 

(l) •lLLFULLY JNTERCirTs OR tND[AVORS TO J~TERC£PT A~Y ~!RE OR O~AL co""UN1 
CATJOh OK, 

i~J •lLLFULLY USfS A~Y ELECTROhlt, ~lCHA~lCALt OR OTHER DEVICE TO INTERCEPT 
A~Y ~~AL Cv~~u~JCATJO~, ~R 

<t> ~lLLFULLT ClSCLO~ES, CR l~DEAVO~S TO DlSCLOS£, 10 ANY Ol~ER pERSO~ THE 
COhTE~TS Of A~Y aIRE O~ ORAL tO~~UhlCATIOh ObTAlhED 1N V10LAT10N OF 
'"lS sueSECTJCN, OR 

(~) ~lLLfULlT USES o~ ENDEAVORS TO U~E· THE CONTENTS Of ANY ~lRE o~ ORAL 
co~ru~JtATlOh OBTAlNfD Jh VJOLATJOh OF THJS SUoSECTlOh, 

S~lLL &E FlhEO hOl "OkE THAh ,,~.o~o OR JNPRISONEO hOT "ORE THAN FIVE TEARS, 
Di ~OTH. 

4ASY~R KEY: 18 use 3lc7 -001 
RECDAD TlT~E: 

~AlllMl S~SPE~SlO~ OF STATUTE OF LlMfTlTIOhS 
~E&Ai CJTAlJUN: 

1b use 32~7 

ABSTi~CT: . 
~H£~ 1~£ u~JT£D STATES 1S AT .ai THE RUk~lNG OF ANY STATUTE OF Ll"lTATIONS 
APP~ltAbLE TO A~T 0Ff£~S£, 
(1) l~VOLVl~' fRAUD A'AthS1 THE UhlTED STATESt OR 
CZ> COM•lTTlO l~ CO~h£CT10h •IT" RlAL OR Pl.SONAL,PROPERTY.Of THi UNITED. 

STATES, OR . 
• J> co"•ltll' l~ CO-hlCTlOh ~ITH CONTRACT, Su&tONTkAtT, ~· PURCHASE ORDER 

co~~ltTED •ITH OM RELATE~ TO THE PROSEtTlON OF WAR, 
SHALL DE s~~P[hDlD UhTll THR£c YEARS AFTER THE TER"J~ATJON OF HOSTJLITlES 
AS PROtlAl"lD IY THE PR£~1DlhT OR ~y A CONCUklt-T 1£SOLU110N OF COH6RESS• 



.... STER KEY: 1a use 79l -001 
RECO~D TlTLE: 

'ATHERJhG, tRAhSMJTTJhG OK LOSING DEFENSE INFORMATION 
AL CJTATJON: 

1~ USC 793 

A3STllACT: 
WHOEVER O~TAJNS INFOR~lllO~ RtLATJNG TO THE NATlOhAL DEFENSE, 
(A) ~y SECKETLY l~SPtCTlhG A DEFENSE RELATED INSTALLATJON, OR 
(8) &Y COPYING, TAKihG O~ OBTAJ~JhG DOCU~EhTS RELATED TO ~ATlONAL DEFENSE, OR 
CC) eY REC£1VJN6 DOC~MiNTS RlLATl~G TO NATJO~AL DEFEhSE, OR 
(~) ~' HAVJ~~ LA~FUL POSSESSION OF A DOCUMENT RELATED TO NATIONAL DEFENSE, 

A~D THlN T~AhSMJTS OR CAUSES lT TO Bt co"~U~lCATED, OR 
(£) SY HAVJhb UNA~THO~JZED POSSESSJOh OF .A OOCU~ENT RELATED TO NATlOhAL 

DEFENSt, Ah~ THEh TRA~SMJTS OR CAUSES JT TO BE CO,"U~JCATED, OR 
(F) . BY HAVlNb lAwFUL P~SSESSJON or A ~OCU~l~T RELATED TO NATIONAL DEFENSE, A~D 

THEN THROU<iit 6ROSS NEGLlbEhCE, P£UaTS IT TO BE RENOVED FROM JTS PROPEi 
PLACE uF CUSTC~Y, 

~lTW I~TE~l o~ kCASON TO BELJlVt THaT THE lhFORMATiO~ JS To BE USED TO THE 
lhJJRY OF THl U~lTED STATES, OK 10 THE ADVANTAGE OF ANY f0RE16h NATION, S~ALL 
BE FlhED NOT "CME Ttut. 110,cov (IR lMPRJSO'-ED "Ott.i THAh 10 YEARS OR iOTH. 
JF TWO OR "~Rt PERSON~ CONS~JiE TO VIOLATE ANY SUBPART OF 18 U.S.C. 793, 

-9STWAC1 <CO~TJNUED>: 
A~D 0~£ c~ ~O~E or SU(~ PERSOhS Du A~' ACT TO EFFECT THE OBJECT OF THE 
CON~PlP.ACY, EACH OF THE PARTIES TO SUCH CONSPIRACY S"ALL BE SUBJECT TO THE 
PuNlSH~E~T ~ROVlOED Jh 18 u.s.c. 793. 

1
TtR KET: 18 use 79.)<,> -001 
OlD TITLE: 

COhSPlRf TO GATHE~, TRAhS~JT OR LOST DEFENSE 1NF0K"AT10N 
LE6A., tlT•TJl)h: 

11> use 793<6> 

ABSTiUCT: 
JF r•o o~ '-ORE PERSONS CONSPJ~E TO VJOLAT~ ANY SUbPART OF 18 u.s.c. 793, 
AhD Ohl Ok ~ORE Of SU(k P£RSO~S DO ANY ACT TO EFFECT THE OBJECT OF THE 
tOh~PJaAcY, [AC~ uF Th[ PA~T1£S TO SUCH COhSPJRACY SHALL BE SUBJECT TO TH£ 
P~hlS~·c~T PRv~lDlC Jh 18 u.s.c. 7;l. 

"AST~R l((T: 18 use 794 -001 
RECORD t1TL£: 

IATHENI~G & DELJV[~JN~ DEFENSE J~fORMATJON To A ~OREJG~·~ovEth,.lNT 
LlvAL ClllTJON: 

'• use 794 

ABS TIU CT: 
(A) ~HOlV£R CO .. MU~JCATlS 1 OR ATTE~PTS TO COP.MU~JCATE TO A FOREJ&N 60V£RNM£NT, A 

D~CU~£~1 aELATlhG 10 NATJ~NAL DEfl~Sf, •ITH THE JhTENl OR REASON TO BELIEVE 
THAT IT J' TO tE USED 10 TME l~JUlY Of THE U~JT£D STATES OA TO 1HE ADVAh• 
Ta6£ OF A FOMfluM ~ATJOh SHALL •E '~NlSH[D BY D£ATH OR BT l"PRJSOhMlNT fOl 
AhT tER~ OF TEARS 01 FOR LIFE • 

. Ci> w~OtVE~. Jh Tl~l ~F WAR, •llh lhT~NT TO co~"UHlCATE 10 THE ENEMY COLLECTSt 
P~GLlSHtS Ok cor.~~~ICATlS AhY l~FOR .. AT10N ~ITH RESPECT TO "ILJTARY OR ~AVAL 
"~Vi~£~1S hU~b£1~ AND PLANS OA PUPLIC Df fENSE, VHJCH MJGMT IE USEFUL 10 
TH[ ENl~Y: SHALL oE PUNISHED bT D1A1H OR iT J~PRJSOhMENT FOR ANY TEI" OF 
•EAkS C• FOR LlfEe 

«C> CQ~SrlRACY PlhALTY FOR ABuVE ta1rts. 



lST~R llT: 1B U~t 
lt!>kD lJTLE: 

-001 

USJ~G AIRCRAFT 
r r, A!. C 11 Al l 0" : 

TO PHOlOQRAPH DEF£~$£ JNSTALLATJONS/[QUJP~£N1 

1l USC 796 

3Sl"ACT: 
wH~tVl~ U~ES OR tER~lTS T~£ US[ OF A~ Al~CRAFT OR A~Y CO~T,lVANCE US£Dt OR 
DtSlt~Ct FO~ ~AVl~ATJ'h OR fLlGHT Jh THE AJR, FOR Th£ PURPOSE OF ~All-& A 
P~uTO~~~FH, S~ElCH, PJClURE, ~RA•l~6, "AP, OR 'RAPHJCAL RlPRE~EhTATJON OF 
VJT~L ~lLJTART ~t ~AV£L JhSlALl•TlOhS OR £QUJPM£hT, JN VIOLATJOh OF 
(1b u~c 7YS>, s"~lL et FJNE~ ~OT "ORE THA~ !1,Cu~ o~ JMPRJSONED NOT ~ORE THAN 
Ott& TEI.at, Cl\ i-OTtle 

MASllR KL,: 16 USt 79~, 797 
IEU>iCP TJTLE: 

PHOTO~~APHlh' AND S~ElCHlhG ~£~l~5E 1MSTALLATfONS/£QUJP"£NT 
LEGAL tJTATJON: 

'~ use 795, 797 
' 

AiHT1tACT: 
. -

TH£ PRCSJ~E~T JS A~TH~~lZED T~ OEFihE CERTAIN VITAL ~lLITARY AND NAVAL JNSTALL
ATl~~S, AS VITAL TC THE JhTERESTS OF N•TIO~Al DEFENSE, AS RfQUJRING PROTECTION 
A~t\•~~T TH£ Gt~CPAL DlSSEMl~ATION OF JhFOR~ATJOh RELATIVE THERETO. Jl JS 
ll JS UhL~~tUL TO ~Alt ANT PH~10Gk•PH, SKETCH, PJCTURl, DRA~l~,, "AP, OR 
5~~~~JCAL R£P~£S~~TATJ0h OF SUCH 1NSTAlLlT10~$ OR E~UlPMENT DEFINED AS YJTAL 
Mlt~D~T FlRST OcTAINJh~ TH£ P~R~lSSJOh UF THE CO"MAhDlNG OFFICER Of THE "ILJ 0 

~lRY l~SlAlL•lIO~. VlOLlTukS OF THlS'SEtllU~ SHALL BE FINED hOT "ORE lHAN 
1,JOt ~R l~P~lSOhlD ~~l MOkE THAh ON£ YEAR, OR BOTH. 

lT JS ALSO C~LA-FUL TU MEP~ODuC£, PUeLISH, SELL OR 6JVE AWAY ANY PHOTOGRAPH, 
S~ETCH, PltlUNE, O~AWl~~, ~AP, 'OR G~APHJCAL RtPRESENTATION OF THE VJTAL ~JL1-
TlH1 O~ ~AV~L l~Sl•LLATl~~ ~R E~UlP~ENT SO ~EFINlO, WITHOUT 06TAihJNG THE 
PKO?t~ p~~·1ss1us, UNLESS s~c" REPRESE~TATION CLEARLY JNDICATES T"AT JT MAS 
BE~~ t£:4SORED eT THE P~OPE~ A~T"ORJTY. VIOLATORS SHALL BE FJN£D hOT "ORE ThAN 

. IJ~Jc~ OP l~P~lSOht~ ~OT ~O~E ThA~ ON~ YEAR, o~ BOTH • 

. 
flll$'ll~ llY: 18 
1£COlo tJTLE: 

. ~JSCLCSLIRE 
L£~~!. ClTA11<,t.: 

1&i USt 79b 

A8~'fl1L1: 

U5C 79c 

~~01~£~ K~C•t~GLY ANC •lLLf~LLT CuY.~UhJCAT[S, FU~hISMlS, T~AhS'-lTS, OR 
O'!Hlk~ISE flAICCS l~AJLA£LE Tt At\ UftA&JTttOICIZ£t PlRSON, o.- PU&LJSHESt OR USES 
J~ A~Y ~'~~lR P~lJUDJtlAL T~ THl SAFETY OR J~TE1£ST OF THE UhlTED STATES 
o~ tC~ 1Hl c£~EfJ1 Of AhY FORtI'N L~V£R~"£NT 10 THE DETRJ~£NT Of '"E UNJTlD 
SlAtl~ A~T tLASSJFJlD JhFOA~ATJON CO~t£l~JN6 THE CRYPT06~APHJC SYSTEMS OR 
T~£ Ct~"~hJlATJ~~ Jh1lLLl~EhC£ AtTJVllJES Of 1Hl U~JTED SlATES OR J~FORMATl~N 
l~O.JhGLY O~TAJhfD flO~ THE CO,.~U~ICllJOhS OF ANY FOR£J6N 'OVERN~ENT IY 
COM~U~ltA1J~NS J~TELLJGEhCE P~OCESS£S, SHALL ~E SUBJECT TO A FJ~E OF hOT "ORE 
THA~ i10,u~u OR JP.~~lSO~M£NT ~, NOT "~•E THAN 10 f[ARS, OR bOTH. 



"l~1ll ltY: 18 ~SC ~6J -~01 
ltEtORD T11LE: 

Dl1EN1JU~ OF ARr.ED ~f SSlLS 
L£,Al tJTATJU~: 

1t use ~63 

A3ST"ACT: 
DURl~G A •A~ J~ WHICH THE U~JT£t STATES JS A hE~T~AL NATJO~, THl PR£SJD£NT, 
o~ &~Y fE~S~~ A~THORJZED bY HJ~. ~AY DETAJ~ A~Y AR~£D VESSEL o~~ED ~HOLLY OR 
Jh PA~T oY CJTJll~S OF THE U~lTlD STATES, l~ A~Y VESSEL, DO"ESTlC OR f0R£1,ht 
WHICH JS bUlLT OR ~AS EEEh AD~PTE~ fOi WA~LlKE PU~POSES UNTJL THE O~NER OR 

'Pt~)OI, Jr, CHl~G£. SATJ~fACTOkJLY PllOVES THAT THE \"£SS£L WJLl -NOT BE USED TO 
CO"'lT HOSllLJTJ~S UP~~ THE CJTllthS O~ Pk0f£RTY OF A FOREJG~ STATE WITH ~HlCM 
THE U~JTE~ STAT£S JS AT PEACE O~ SOLD TO A &ELLJGERE~T NATJO~. VlOLATJON Oi 
Ok ATTE~?Tl~ ~l0LA110h SHALL CAkRT A FlhE OF hOT ~ORE THAN 110,000, OR TEN 
WEA~S J"P"lSON~~hT, O~ b~TH, 

f\ ~ S Ta. P. ·1t I: T : 1 B 
-RECOiCD TJTLC: 

FOliul~DJNC, 

~UaAL CITATION: 
1o USC .,67 

A9ST•ACT: 

us c 96 7 -001 

DEPARTURE OF VlSSELS lU AJD OF ~£UTRAL1TY 

OURl~~ A ~-~ Jh WHJCh Th£ UhlTEO STATES JS A hfUTRAL hATlOht THE PRESIDENT• 
~~ ~~T PlkS~~ A~ThO~lllD bl Hl~, MAT f OkBJD DlPARTUM( Of A VESSEL ~HENEVEI 
1hf~l JS ~E~tO~JLL[ CAUSC TC b£LllVE THAT S~CH VESSEL JS AeOUT TO CARRY FUEL, 
'~'~• A~¥~~JTJO~, ~tN, ~UPPLlES OR JNfORMATlOh TO A WARSHJP OR SU~PLY SHIP OF A 
fO~lJ~~ tELLJ~EWf ~T hATlO~ JN VlOLATJCN OF lHE LA~S, TRllTJ£S OR OBLJ6ATJOHS OF 
THf ~~JTED iTlTk~. ~hOLVlR TAllS Ok ATTC~PTS 10 TAl£ A VESSEL OUT Of A PORT JH 
Vl~LATJO~ Of THlS SlCTlON SHALL Bl IJhE~ h01 "ORE THA~ 110,000 OR l"PRJSOhED 
NOT ~~Rl THAN Tlh Y[A-S, OR BUTri. 



ASTER lf Y: PUSSE CO"llAlUS ACTt 18 u•001 
ECOWO TJTLE: 

· U$JhG "lLlTARY lQulP"EhT/PERSO~NEL fOR tlVILlA~ LA~ £hFORC£~ENT 
£GAl tlTATJON: 

POSSE CO~JTAlUS ACT, 1: u~c 1lo5 

B~l~~tT: 

't~lkAL PRCHJbJllOh AbAJNST THE U~E OF MILITARY SERVICES 
E~f~kCl~lhT UhLlSS SPlClf JCALLY A~T~O~IZED 6Y CU~6RESSe 

CtPllONS TO 1& use 13o5 Al 10 use 371•378 A~D SPECIFJC 
·~ THl PklSlD('l fOR ~llllZATlON er MlLlTJA AhC/OR ARMED 
AT 10 use 3J1-3~3. 

JN CJVlL LAW 
SEE STATUTORY 
'RANT OF AUTHORITY 
f ORtES DOMESTJCALLT 



"&STER KlY: 19 use 26C3 -001 
R£CD~D 11TLl: 

. l~E~GEhCT JMPLEMlhTAT!Oh ~F IMPORT R£STRJCT10NS 
LEGAL tJTllJON: 

19 USC Z603 

ABSTRACT: . 
IUTHn~JZlS THC P~l~lOl~l 10 I~POS£ I~PORT RESTRIC,IO~S o~ 19·USC 2606 UPON A 
DtTlR~l~All~N lhlT AN EMlRG£hCT COhDlTION £1JSTS WITH RESPECT TO ARCHEOL06JCAL 
OR iT~~~LOGlt~L M~lLP.iAL OF l~T STATE PA~lY. Ah EMERGENCY tONDlTJON IS D£FJN£D 
AS lh\OLVl~b ~ATlWllL ~HJCH JS-· 
(1) Nl•L' DlSLOViht~ l~PORlA~l 10 U~DtRSTAN~JhG THE HISTORY OF ~AHKlNDv AND IN 

J[C~A~tY Of PJLLAbEt DESThUC~JOh tTC; 
(l) Jt£~11Fll~Lt AS CO~lhG fRO~ A~Y SlTE RECO~NJZED TO 8£ OF Ml6M CULTURAL 

SJG~JFJCAhCE !f S~CH SllE JS Jh DA\GER FROM ·PILLAGE, DESTRUCTION ETC; OR 
A PA~l ur THE REMAINS OF • PARTICULAR CULTURE, THE RECORD OF WHICH IS IH 
J{OPA~uT FR~~ PILLAGE, ~EST~UCTJO~ ETC. 

fi 



fl&STEfl 1.EY: 21 USt 954: '19 Cffl 162;0 -co1 
l£CORD TilLl: 

WAIV£N OF tOMT~OLllD SUbSlAhCE l"PORTATJO~ RESTkJCTlO~S 
1.E',AL. ClTATlUN: 

Z1 use 95Z 19 Cf A 1~2.C 

A8SliAtT: 
l"PJRTATJO~ J~TO ThE ~h1T£0 STATES OF CONTR~LLfP.SUcSTANCES (SCHEDULE I OR JJ) 
O~ NAkCOTlC ORU~S (SChtDULE Jllt lV OA V) IS P~0~181TfD EXCEPT OURJh6 Ak 
l"l~Gl~CT lh WHICH 00~£ST1C SUPPLIES OF ANY tOhTAOLLED SU6STAhCE lh SCHlDUL[ J 
OR 11 (21 use !12> OR Ah' NARCOTIC DRUG lh SCHE~ULE 111, JV, OR v <21 USC 812> 
AAE FuU~D ST lHE ATlOk~lY GE~lRAL TO 8£ h£CESSAMY TO PROVIDE fOk "fOJCALt 
StlEt\TlFlt ~" .OTHtR LtpJTJPU,TE PUiiPOSES, AND A~E l._.ADEQUATEt SUCH SUBSTANCES 
~~f SE SO J~PORTEO UN~tR ~UCH R&GULATJO~S AS THE ATTORhEY &fNERAL SHALL PR£
~tR1Bl. 
l"PJRlATlOt\ Of hOM~ARLOTJC COhlflOLLED SUBSTANCES JN SCHEDULE lilt JV ORV JS 
aLSJ U~LA~f~L UhLfSS THt SUSSTA~Ct JS 1"POR1£D FOR "EDJCAL, StlENTJFJt, OR 
DTHLR L£~1T1~AT~ ~scs PuRSUA~T TO R£GULAT10~ OF THE ATTORh£T 6ENERAL. 
THE ATTO~~ET GthtWAL ~AT PE~~lT l~P~RTATJON OF COCA LEAVES 1F THE COtAJ~E 
J~£~£1~ JS DEST~UYEO ~~DER hl~ SUPERVlSlOhe 



... sT~R Kl': 26 use ss~1. 27 tFR 19.10-001 
fl.ECOl(f> T.&TLf: 

llE~P110NS f~Of' lAX LAWS TC,·111£.ET hATJONAL DEFEN$E 'REQUJRU,ENTS 
LE 9A'- '1 TAT J \)h: 

2' use 5561, 27 CFR 1~.10 

ABSTICACT: 
THE ClRECTOh OF THE B~REAU ~f ALCOHOL, TOBACCO, & FlRCAR~S "AT TE"PORARJLY 
£lE~PT DlSllLLC~ $PJR1TS PL~NT PRuP~lEl~RS FROM AhT P~OVJSJON Of THE INTERNAL 
~EVC.fl.Llt LA;.S f\ELATlhG TU DJSTlLLED SPlRlTS, E&ClPT THOSE RE·QU1R1N6 PATM£NT OF 

· -T~£ lAX ·TrlfkfOP\ 1 ·•HUllVlP Ht- DEC~~ JT £lPED1£~T TO 00 SO TO fl!EET tlATJO~AL 
..1.L.ftfl.S£ Rt;i.;JkEM.~TS •. ··TH£ ·tJtfECTOR fi'AY PNESCAJBE a,_y ·NECESSARY R£6ULATJOHSe 

"&STt~ KET: 26 ~SC S562; 27 tFR 19.64-001 
ftECOiD TlTLE: 

.DlSASTEk 11£,PTJOhS FRO~ TAX LA~ R£QUJRt~£hTS 

LEGAL tJTllJON: 
2o ~SC ~562; ~7 CfR 1~eb4 

ASST" ACT: 
THE DJRtCTOR OF THE B~'lAU or ALCOHOL, TOaacco, ·~D FJ,EA~f'S "''• ~H[N£VER HE 
fJN~S THAT JT l~ hEtESSAkY OR DCSJRA8Lf t BT REASON OF DISASTER, TEfl!POAARILY 

~ E4~~Fl A~Y OJSTJLLl~ ~P1~JT$ PLA~T PROPkJETORS FRO~ l~Y P~OVISION Of TH£ INTER• 
~AL RtVC~~E L'W~ ~lLATlh6 TO ~1STJLL£0 SPlRlTS, (lCEPT THOSE R£QUIRJN6 PAT"£NT 
Of THE TAX lHl~£o~, t~ THE £1TE~T H£ MAY OEE~ NECESSARY OR OESIRA8L£e 



1

fllST~f\ l[Y: 't "~C 51~7(A) -001 
. IECO~D TITLE: 

Pt f4 A L T 1 t S F 0 R "l S ~ E PR £ SE N T A T I 0,. . U ~ 0 ER : D 1 s· ASTE R I EL lE F A CT (DR A ) . 
L£8AL <1TAT10~: 

42 use ~1S7<A> 

aaSTMACT: 
ihY J~OJVlDUAL ~HO FR~UDUL£~TL~ OR ~ILLFUL(Y ,rssTATES 'ANY FACT l~ CON~EtTlON 
•lT" A RE~UlST FOk AS~lSTA~CE U~DtR T~E ORA SHALL BE FlNEO hOT MORE THA~ 
S1U,C~u OR l~P~l~~~E~ fO~ f4~T ~ORl THAh O~E YEAR_~R BOTH fO~ EAtH VlOLATJON. -

''STiR llt: 42 use s1~1<a> -001 
afCO.tD 11TLE: 

VlOLATlON Of DISASTER Rl~lfF AC'T ORDERS I RE6ULATJO~S 
t.t«iAi. (JTATJON: 

'~ use s1s1ca> 

:llSTotACT: 
• A~Y Jh~lVlDUAL ~HO lN~~lNGLY VIOLATES ANY ORDE~ OR iE~ULATJO~ UNDER THIS 
· ACT S~ALL EL SUUJECT TO A tlVlL Pt~~LTY Of hOT "OiE THA~ 55,00C FOR EACH 

I 
'!ll Ot. AT H>" • 

~iST~R KEY: 42 USt 51S7<t> •001 
fl!t:~RO TJTLE: 

~JSAPPLJCATJOhS Of LOANS~' iCASH SENEF'J'·t·s U"DER DISASTER IE.LIEF ACT 
&..l$AL tJTATJON: 

4Z use ~1S7<t> 

A;J~'hACT: 

.~~O~VtR ~NO.JNGLY "1:APPLJ£S THE PROCEEDS OF A LOAN OR OTHlA CASH 8£N£FlT oa
TA1~£~ UND£i ANY 5£C110N Of Tft£ ONA SHALL Bt SUiJ£CT TO • FlN£ JN AN •~ou•T 
£QU~L TO Uh£ A~D ~~[•ftALF Tl"lS T"E 0Kl61NAL PRJ~CJPAl A~OU~T OF TH£ LOAN Oi 
C~~fj t:£~£FJT. 



:A~TlM l[T: 4! Utt 1t11(4)~ 1~1~lA), ~001 
· f (Ok II 111 LE : 

Pt~~LlllS fO~ VJDLATJON$ OF 01L SPJLL N~TJC£ i£~UJRtM£HTS 
l &j AL C.1 T A T l ",_ : -. 

' f US t 1 61 1 U ) , 1 c 1 ~ ( A ) , 1 & Z 2 ( & ) i ! 3 C F R 1 3 5 • 3 0 5 1 30 7 

.9STRACT: 
IHT PE~SO~ l~ CHl~Gl Of A VlS~EL ~k OfFSH~Rl fALlLJTY WHO JS $U6J£CT TO U.S. 
J~~lSllltllOh ANb WhO fAlL~ TO 'JVE J~~EDJAT£ h0llt£ TO TH£ SECRETARY OF TRAhS
.P~~T~lJO~ .Of ~h.Ull PO~LU1JCN J~Cl~thT AS S~Oh AS Hi HA$·l~0Wl£DGE THEREOF 
S tt ~ L L , UP 0 f~ C Cl ~. ~ J C TJ 0 ~ t B l . f l h E C fl. 0 T ,. (' RE T h A h S 1 0 , Cl C Cl 0 R J ,. P R l S 0 h £ 0 I 0 R Ill 0 T 
• . ..-... T HA ·~ 0 f, E Y L I. R , 0 ft b 0 l H • 



~TER.iEY: 4Y ~SC 1472(J)C1>t3> 
ECOiiD J11LE: 

"Afl PllUCT 
£ GAA. CJ Tl Tl ON: 
· 49 use 1472U><1>l!> 

-oc1 

ABST•ACT: O~l'llT llRttAFT pllltY SHALL IE PUNISHED If 
.. HOEVll tOfJl.~JTS OR AlTEl'IPTS TO~ . lkS OR If THE OtJ.lM Of ANOTMlR RESULTS 
l"PKlSO~~l~T FO~_~oT LESS T~lh ,o '!~1si10N Of THE Off£HSEt BT DEATH OR,, 
FRO~ THf co~~lSS.U~ Ok ATTE~PTE~ ~~ ~~lhS AhY SEllURE OR EXERCISE Of CONTROL. 
Llft l~P~lSUNMlNT. Al~CRAfl PJ~:.RlOF A~P wJTH ~ROMGfUL INTENT Of AN AIRCRAFT 
,, fO~CE OR VlOLEhCc ~~ THREllRlS~ltllON OF THE u.s. 49 use 1472(0) PROYJOlS 
~lT~lh THE SPECIAL •1~cwAS~~1~:~ S"ALL !E l~VESllGAllO eY TM£ f81. 
HUT \' l OLA T 1 Ot- S U F TH l S ~ 

MASlcR «lf: 49 u~t 147Z<P> -001 
ll[C01fD TJTLC: 

' JNTERFERE~Cl ~lTH AIRCRAFT ACCIDENT JNY£ST16ATJO~ 
Lf~AL CJlATluh: 

49 USC 1472<r> 

A95TlcACT: 
A~Y P£~SC~ •HO ~~O•:~~Lf ANP •ITHOUT AUTHORITY A£"0~£$, COhCEALS, OR WITHHOLD• 
~NY P~~T uf A CIVIL C~~fT lhVOLVE~ l~ A~ ACCl~ENT, OR ANT PiOPERTY WH1CH 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

APR I 8 1984 

Guidelines on Sampling, Preservation, and 
Disposal of Technical Evidence in Criminal 
Enforcement Matter{! (\ --/?,. . 
Courtney M. Price\_fJ.11.L /JJ. ~ 
Assistant Administrat~r-tnforcement 

and Compliance Monitoring 

Assistant Administrators 
Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 
Associate Enforcement Counsels 
Director, NEIC 

Introduction 

OFFICE OF 

ENFORCEMENT ANO 

COMPLIANCE MONITORING 

This guidance describes procedures to be used for tech
nical evidence related to cases which have been assigned to, 
and are being managed by, the Office of Cri~inal Investigations 
of the National Enforcement Investigations Center (NEIC) of 
the Office of Enforcement and Compliance Monitoring. This 
guidance, and the internal office procedures adopted in 
accordance with the guidance, are not intended to, do not, 
and may not be relied upon to create a right or benefit-
substantive or procedural--enforceable at law by a party in 
litigation with the United States. Attempts to litigate 
any portion of this guidance should be brought to the 
attention of the Criminal Enforcement Division, Office of 
Enforcement and Complaince Monitoring, EPA Headquarters. 

I. SAMPLING GUIDELINES 

Background 

In any criminal prosecution, the government must prove 
each element of each offense beyond a reasonable doubt. The 
evidence that the government chooses to use to meet this 
burden is left to the prosecutor's discretion subject to the 
standard limitations of probativity and relevancy. Prosecution 
under environmental statutes poses par~icularly interesting 
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questions because of the need to prove the identity (and 
often quantity) of pollutants, and because of the need for 
experts (i.e., technicians, environmental engineers, etc.) 
to establish aspects of the government's case. The facts 
upon which the expert relies must impress a jury, meet defense 
challenges, and establish the criteria necessary for the 
expert opinion. 

Only by ~onsidering issues of proof before evidence is 
collected can the government be assured that violations dis
covered can be proved when the case goes to trial. A determina
tion of what evidence should be taken, how it is to be taken 
and how much should be taken must be done on a case-by-case 
basis. As will be discussed below, the gene~al principle 
will be to take representative samples and to refer clean 
up problems for civil and/or administrative remedies. 

Issue 

What level of pollutant sampling will suffice to support 
a criminal case? 

Guidelines 

Technical support operations conducted as part of investi
gations assigned to the Office of Criminal Investigations 
will, with few exceptions, be evidence-gathering rather than 
remedial or response operations, and will be limited accordingly. 
Samples taken in support of a criminal investigation normally 
will be limited to those considered necessary to confirm the 
occurence of illegal activity, and to prove the government!s 
case at trial. Any overall remedial response required by the 
situation will then become the responsibility of existing 
administrative or civil response authorities within the 
Agency. 

It will be the policy of the Agency to use representative 
samples as evidence for criminal cases. Occasionally, the only 
evidence available for a· significant environmental offense will 
be a small ·amount of material. In that event, the entire amount 
of material which can be collected will be retained for testing 
and for defense requests. Most cases assigned to the Office 
of Criminal Investigations will involve large amounts of pollu
tion or hazardous substances and, in those cases, representative 
samples will be gathered. 
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Before any decisions are made or any samples obtained, 
agents, technical personnel, and, where possible, prosecuting 
attorneys should collaborate to decide what evidence will be 
necessary and desirable to prove each charge. When samples 
are obtained without a search warrant and prior to a referral 
to the Justice Department or to the u.s. Attorney's office, a 
prosecutor may not be working on the case. When this is the 
case, the legal, investigative and technical personnel at the 
Agency will make the evidence decisions. 

' 

If the evidence is to be obtained pursuant to a search 
warrant, this discussion (concerning evidence collection) must 
be prior to the submission of the affidavit for the warrant. 
The magistrate or judge issuing the warrant will inquire as to 
the duration of the "on-site" time, the area to be searched, 
and the subject(s) of the search. These questions can only be 
answered if the government has formulated an investigative 
plan for obtaining the evidence in advance of the request for 
the warrant. 

In some cases, the Office of Criminal Investigations will 
be notified of environment offenses which must be documented 
immediately if the evidence is to be preserved. In such situ
ations, the necessarily quick response time precludes lengthy 
collaborate discussions. However, the guidelines concerning 
quality control, chain-of-custody and representative sampling 
apply even in these situations. 

Discussion 

Evidence decisions must start with the technicians, envi
ronmental engineers and other experts who ar-e familiar with 
the evidence necessary to form a basis a for their scientific 
opinions. Attorneys and agents should then add information 
concerning the tangible evidence that is most likely to 
clarify the government's case for the jury and what evidence 
is likely to best reflect the seriousness of the charges. 
Thought should be given to defense arguments concerning whether 
the samples are truly representative and whether they were 
obtained, preserved and tested in an accurate, scientific 
manner. Consideration must also be given to reducing the 
"on-site" time and the practical difficulties of proper storage 
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and safekeeping. Finally, under certain statutory provisions 
[for example, the CERCLA reporting requirement for "reportable 
quantities" found at Section 103(b)(3)], the government will 
be obliged to demonstrate that a specified amount of a hazardous 
substance was released. This will also affect the amount of 
sampling that is conducted on-site. 

The question of what is a representative sample can only 
be answered in the context of the case. All the parameters of 
the potential evidence should be sampled, photographed or 
documented in some fashion. See, NEIC Policies and Procedures 
Manual. For instance, if dru~are located at a plant which 
does not have a permit to store hazardous wastes, the necessary 
proof will include establishing the nature of the drum contents. 
The total number of drums should also be determined and docu
mented. Unless the number is extremely large, samples can be 
obtained from each drum. If this is impractical, samples 
should be obtained from all apparent categories (size, content, 
appearance, state of deterioration or exposure to the environ
ment, etc.). If the soil under and around the drums appears 
contaminated, then soil samples should be taken at different 
points and at different depths. Keeping in mind that the 
concentration of the substances as well as the gross amount of 
the substa~ce may be relevant, the technicians should be prepared 
to take samples which can answer these questions. See, United 
States v. Gonzalez, 697 F. 2d 155 (6th Cir. 1S83). 

If it is anticipated that a screening procedure will be 
used, either at the site or in the laboratory, it is recommended 
that the prosecuter be made aware of this. A screening procedure 
is a preliminary analysis used to determine whether further 
analysis would be useful. 

Because criminal prosecutions must be proved "beyond a 
reasonable doubt", care must be taken to ensure thorough and 
complete testing and sampling procedures. Recognizing the 
storage limitations of the Agency, it cannot be denied that 
the seriousness of the offense is emphasized when the Govern
ment can visually prove its case with a multitude of samples 
and physical evidence. It is expected that the technical 
personnel who testify in criminal cases will be able to state 
that a thorough and scientific procedure was used to obtain 
the evidence, that no further samples or tests would be necessary 
to confirm the results, and that strict chain of custody and 
quality control procedures were employed. 
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II. DISPOSAL OF EXTRA SAMPLE EVIDENCE 

Background 

There will be occasions when EPA technicians and agents 
take more evidence samples than are necessary to prove a case. 
The storage and preservation expense as well as potential 
dangerousness of the items might make it advisable to dispose 
of the evidence in advance of trial. At the same time, courts 
look with disfavor upon the disposal of material that may be 
characterized as potential evidence in a criminal trial. 
Thus, destruction of samples and remains of samples must occur 
in a manner that does not jeopardize the subsequent prosecution. 

Finally, once a prosecution has been concluded, decisions 
must be made concerning all remaining evidence stored on behalf 
of the Office of Criminal Investigations. 

Issue 

When and how may the Agency dispose of surplus sampling 
evidence collected on behalf of the Office of Criminal Investi
gations? 

Guidelines 

Court permission must be obtained before surplus samples 
obtained in the course of a criminal investigation are disposed 
of by the government. Disposal procedures will vary depending 
on the stage of the criminal case. Where a defendant has been 
formally charged, the government can file a pre-trial motion 
for disposal of evidence that will be considered in an adver
sarial proceeding. If charges have not been filed, the same 
type of motion filed ex parte may be used. This ex parte 
motion would be made pursuant to the All Writs Act, 28 u.s.c. 
§636(b)(1)(A). (A copy of a sample destruction motion is 
attached to this guidance.) 

Following termination of the criminal case (by trial, 
plea, dismissal or other means), the prosecutor should be 
contacted to discuse appropriate precedures for evidence 
disposal. 

Discussion 

It should be noted at the outset that an evidence destruc
tion motion will not always succeed. For example, it is not 
certain that a court will give permission for such destruction 
in the context of a criminal case involving non-contraband 
materials. The majority of cases which discuss destruction of 
evidence before trial involve destruction of contraband (i.e., 
drugs, counterfeit money, illegal weapons). It would be under
standable for a court to refuse permission to dispose of 
chemicals, soil, capacitors, or drums when it has not been 
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conclusively established -- by plea or trial -- that these 
items were illegally held or stored by the defendant(s). If 
the jury acquits the defendant(s), they would have the right 
to repossess the evidence seized, for whatever value it might 
have. 

In United States v. Ramsey, 490 F. Supp. 96 (E.D. Tenn. 
1980) the court issued an opinion on the government's motion 
to destroy certain chemicals. The court would not authorize 
the disposal of chemicals which the government had seized 
even though the government documented a reasonable concern 
over the hazardous nature of the substances. The government 
alleged that the chemicals were flammable and explosive and 
"constitute a present danger to property and a threat of 
personal injury or death to people in or near the storage 
area." Id. at 97. But, the court reasoned, how could it 
authorize destruction of non-contraband, unforfeited property 
when there has been "no showing that the chemicals have been 
used or intended to be used by anyone in any significant way 
in a criminal enterprise?" Id. at 96. Presumably, that is 
what the government intended to prove at trial, but until then, 
the prosecutor was admonished by the court to u~e extreme care 
and caution with the chemicals, but to keep them. 

When a court is petitioned, either pursuant to the All 
Writs Act, or by way of a pre-trLal mot~on, for permission to 
destroy evidence, the court should be informed whether the 
targets of the investigation have been notified of the motion, 
whether the targets have been offered split samples (~ Section 
III, infra) and whether the targets have been offered the 
opportunity to view the evidence before destruction. Of course, 
before such a motion is made, the effect of disclosing the 
existence of a previously secret criminal investigation must 
be analyzed. However, if the defendants have been formally 
charged or otherwise made aware of the criminal investigation, 
EPA will encourage the prosecutor assigned to the case to 
obtain court authorization to destroy sample evidence which 
goes beyond that necessary to prove the case or evidence 
which the defense has declined. 

In any event, any ·evidence obtained on behalf of the 
Office of Criminal Investigations shall not be disposed of 
until the investigation has foreclosed the possibility of 
criminal charges; or until the criminal case has been concluded 
by trial, plea, dismissal or otherwise and the prosecutor and, 
if necessary, the court have approved disposal. 
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III. SPLIT SAMPLES/DOUBLE SAMPLES 

Background 

Many environmental statutes require the Agency to split 
samples taken in the exercise of statutory inspection rights. 
When a site search is conducted pursuant to a criminal search 
warrant, no such requirement exists. However, offering samples 
at the time of the execution of the warrant is an expeditious 
method of assuring the defense access to the samples while not 
burdening the Agency with storeage problems. 

Issue 

Should samples be split in the context of a criminal 
investigation? 

Guidelines 

All samples taken by EPA technical personnel on behalf 
of the Office of Criminal Investigations should be taken in 
large enough quantities so that if the defense requests part 
of the sample at any time prior to trial, a portion of the 
sample may be turned over to the defense or to a defense
designated laboratory. 

If sample collection is authorized by a court as part of a 
search warrant, it is appropriate to inform the court (at the 
time the warrant is obtained) of the Agency's plan to offer 
split samples to authorized persons at the site of the warrant. 
Prior court approval of the transfer of hazardous substances 
is helpful, even i~ .not necessary. Once the court has authorized 
the collection of samples and the splitting of such samples, an 
offer to turn over split samples should be made to an authorized 
person at the site, even without such a request having been made 
by the defense. 

An alternative which may be used is to ask the defendant 
to designate a laboratory to analyze the sample. Thus, instead 
of giving the sample to an authorized person at the site, the 
sample would b~ sent to a laboratory named by the defendant(s). 

If the split sample is refused or no one is available to 
accept it, extra amounts of the sample must be retained by the 
Agency. Whether or not the extra amounts are kept in separate 
containers should be a laboratory decision. There may be 
subsequent requests for samples so that independant testing 
can be administered on behalf of the defense in preparing for 
trial. Courts will normally honor such requests. 

Finally, the return on the search warrant should document 
whether a sample split is accepted, refused or not offered 
because no one was available to accept it. 
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Discussion 

Although convictions have been affirmed where the govern
ment has lost or destroyed an evidentiary sample, the courts 
have begun to sympathize with a defendant's request to indepen
dently inspect and test. For instance, in Banks v. F.A.A., 
687 F.2d 92 (5th Cir. 1982) the courts reversed the dismissal 
of two air traffic controllers who were fired after drugs 
were found in their urine. The defendants claimed that their 
due process rights were violated because F.A.A. allowed the 
private lab which had tested the urine to destroy it after it 
was analyzed. The court agreed that it was "crucial" that the 
samples were not available for independent testing and dis
counted the government's claim that cross examination of the 
independent testing chemist and challenging the testing methods 
were sufficient. Citing the principles of United States v. 
Gordon, 580 F.2d 827 (5th Cir.), cert. denied,439 u.s. 1051 
(1978), the court stated: 

The laboratory tests here were the only 
meaningful evidence resulting in the--
discharges. The accuracy of those tests, 
including the possibility that the samples 
were mixed up, damaged, or even inaccurately 
tested, was the likely determinant of the 
entire case. Id. at 94. (emphasis in original) 

In Gordon, even though the government made available 
samples of the three seized chemicals to the defense, the 
court found that it was error not to also have turned over 
the chemical which the government chemist made from the three 
seized chemicals~ The reasoning of this and other similar 
cases is that if the government intends to introduce secondary 
evidence (i.e., photographs, testimony, test results), then 
it should retain the primary evidence for defense inspection 
and testing. 

One more case widely cited is U.S. v. Loud Hawk, 628 F2d 
1139 (9th Cir. 1979), ~· denied, 445 u.s. 917 (1980). In 
this case, state law enforcement officers destroyed seized dyna
mite after thoroughly examining it and photographing it. The 
defense argued that the material was not dynamite and that they 
were not notified of the state's intention to destroy it and 
therefore, did not get a chance to test it. The court held 
that even though the dynamite was destroyed for "public safety 
considerations," it was evidence and it should have been 
preserved for the defense. 

The Fifth (U.S. v. Gordon, supra.), Ninth (U.S. v. Loud 
~· supra.), Third (Government of the Virgin Islands v. 
Testamark, 570 F.2d 1162, 1978), Eleventh (U.S. v. Nabors, 707 
F.2d 1294, 1983) and First (U.S. v. Picariello, 568 F.2d 222, 
1978), Circuits are not ·sympathetic to the argument that 
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evidence which has been destroyed is not "suppressed." Under 
Brady v. Maryland, 373 u.s. 83 (1963) and following the 
reasoning of u.s. v. Bryant, 439 F2d 642 (D.C. Cir. 1971), 
courts have found that a right to discover implies a duty to 
preserve. Therefore, sufficient quantities of the evidence 
should be obtained and preserved so that both the government 
and the defense can perform tests. 

IV. TECHNICAL SAMPLES WHICH DEGENERATE 

Background 

Samples taken by the government may, no matter how scienti
fically preserved, degenerate with the passage of time. Thus, 
even if there is an adequate amount of the material for defense 
testing, it may no longer be suitable for testing by the time 
the defense is notified or by the time a defendant is identi
fied. This will only be an issue when the defense has not 
obtained a split sample at the time the sample was taken by the 
Government. 

Issue 

What steps should the ~overnment take when it has poss
ession of evidence which degenerates? 

Guidelines 

Under no circumstances wil1 samples, res~dues, or sample 
containers used in cases assigned to the Office of Criminal 
Investigations be destroyed, regardless of their condition, 
without following disposal procedures established in Section II 
above. If the chemical and/or biological properties of the 
evidence seized remains stable for only a short period of time, 
the Office of Criminal Investigations should be notified by 
the laboratory personnel. Agency personnel and/or a prosecutor 
will then notify the defense. The notification should state 
that the government has a sample and that the defense has 
until a certain date to inspect or obtain the sample for indepen
dent testing. The target must be notified as soon as possible 
after formal charges have been brought. Whenever the target 
is notified, court approval to destroy after the stated date, 
whether or not the defense responds to the notice, must be 
obtained. This can be accomplished by way of the All Writs. 
Act or by a motion to the court which has jurisdiction over 
the case. 

Discussion 

This is a difficult and sensitive area because of the 
time considerations when evidence is likely to self-destruct. 
To avoid an allegation of bad faith, it will be important 
that the government give notice as soon as possible, so that 
the defense has adequate time to retain their own experts 
and to start their own testing. 
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Notice should include a technical person's preliminary 
assessment of what the sample contains, when it was obtained 
and the rate of anticipated degeneration. The Agency has good 
technical information upon which to make sound assessments of 
how long a sample may be held and still retain its integrity 
for its intended purpose. The name and phone number of the 
prosecutor and agent to contact should also be included. If 
the defense responds to the notice, the u.s. Attorney's office 
should be contacted and the arrangements for the transfer of a 
portion of the sample should be coordinated with that office. 

v. Laboratory Procedures 

Issue 

What procedures should be used in the laboratory in handling 
evidence for criminal enforcement cases? 

Guidelines 

All evidence obtained on behalf of the Office of Criminal 
Investigations will be obtained, tested and preserved by Agency 
laboratories. Unless unavoidable, no contract laboratories 
will be employed. Until further guidance is issued, each Agency 
laboratory will institute its own procedures to ensure the 
security of the _paperwork and the samples. These procedures 
will supplement those already in force in this this area. 

Discussion 

Because of superior quality control and simplified chain 
of custody, technical samples collected in criminal cases should 
be analyzed whenever possible in EPA laboratories, rather than 
contract laboratories. In addition, samples and paperwork 
(on these samples) should not be tampered with or discussed 
with persons who are not assigned to work on the case. A 
premature disclosure, even inadvertant, to a company, the 
media, or other individuals can jeopardize the success of the 
investigation and the safety of the investigators. 

Furthermore, the "tighter" the chain of custody, the easier 
it will be to prove the case in court. Since it may be necessary 
to bring into court each individual who handled, tested or packaged 
the samples, the fewer individuals involved, the better. Because 
of the complexity of the sampling and testing procedures, the 
laboratories are authorized to determine their own methods for 
making sure that no "unnecessary" personnel handle the evidence. 

It is assumed that the quality control guidelines and methods 
already in use by the laboratories will be applied with particular 
care in the development of criminal cases. 
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Background 

Associate Enforcement Counsels 
Director, NEIC 

Jencks Act 

The Jencks Act (18 u.s.c. §3500) provides that in a 
federal criminal prosecution, after a witness called by the 
United States has testified on direct examination, the court, 
on motion of the defendant, shall order the United States to 
produce any •statement•, as defined in the Act, in the 
possession of the United States that relates to the subject 
matter as to which the witness has testified. Any witness 
called by the United States is subject to the Jencks Act. 
Therefore, the •statements• of environmental engineers, 
technicians, laboratory personnel, criminal investigators, 
inspectors, and EPA lawyers may be ordered turned over to 
the defense if any of these individuals testifies for the 
Government. The need for a complete understanding of the 
requirements of the Jencks Act, by all EPA personnel, can
not be underestimated. The identity of government witnesses 
cannot be accurat~ly predicted in advance, and the sanctions 
for losing, destroying or misplacing •Jencks Act material• 
can be severe. 

The Act (the text of which is set forth in Appendix A) _ 
has generated a considerable amount of case law. Litigation~ 
has mainly concerned questions as to what is a •statement• ::!':: 

and what sanctions should be imposed should the Government ~ 
fail to produce Jencks Act material. This memorandum will 
discuss these points and the procedures which must be used ~l 
to preserve the material. 

...... -.. 

0 -i rn 
~ 
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Issue 

What written materials will be considered "statements" 
subject to production to the defense during the ·course of 
criminal litigation?. 

Discussion 

A •statement" is defined in part in 18 u.s.c. §3500(e} 
as (1) a written statement made by the witness and signed or 
otherwise adopted or approved by him; or (2) a stenographic, 
mechanical, electrical; or other recording, or a transcription 
thereof, which is a substantially verbatim recital of an oral 
statement made by the witness and recorded contemporaneously 
with the making of such oral statement. 

•(e)(l) Statements•: Under subsection (e}(l), a written 
statement can be a report written by an agent and adopted by 
the witness. That is, if an agent writes up a report and 
either reads it back to the witness or lets the witness read 
it and then has the.witness, in writing or orally, approve 
what has been written, then the witness has •adopted• the 
statement and it becomes the witness's statement. This 
statement or report does not have to be writtep at the time 
of the interview of the witness. If an agent talks to a wit
ness, types up a report a few days later and shows the report 
to the witness who approves it, it is an •ce)(l) statement• 
of the witness. A document written by a witness, whether 
signed or unsigned, is also a statement and, if turned over 
to an agent, must be ret~ined as Jencks Act material. 

Criminal investigators or agents intentionally obtaining 
statements from potential witnesses are not the only EPA 
personnel who may create •ce)(l) statements.• If an EPA 
technician or inspector writes a report which a facility 
manager reads and certifies as being accurate, then this 
report may be considered the •statement• of the facility 
manager. The manager has •adopted• the report. Also, the 
notes or laboratory reports of a technician or inspector 
are •(e)(l) statements• as to that technician or inspector. 
If the technician or inspector testifies, then these notes 
or reports must be turned over to the defense if they relate 
to the subject matter of the direct testimony. It does not 
matter who records the statement or for what purpose; it 
remains Jencks Act material. EPA technical personnel must 
keep any notes that they have made of interviews with facil
ity personnel (or other potential witnesses) as well as notes 
recording actions which may later be the subject of a criminal 
prosecution. 
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"(e)(2) Statements•: Statements which are •ce)(2) statements" 
include not only tape recordings, but any notes which can be 
considered a "substantially verbatim recital" of a witness's 
oral statement. If an agent takes notes quoting, or writing 
down in a substantially verbatim form, the words of a witness 
and these notes are taken either at or near the time of the 
witness's oral statement, these notes become the witness's 
•ce)(2) statement•. The agent taking the notes is viewed in 
the manner of a stenographer who accurately memorializes the 
witness's words. The witness does not have to approve or 
adopt the agent's notes. He does not have to even know that 
notes were being taken. If the agent has captured the witness's 
words on paper, then these words are the witness's statement 
even if he is unaware that he is making a statement. 

Agents who testify in court become witnesses whose 
statements also must be turned over to the defense. Investi
gative reports, written interpretations or impressions of a 
case, and written analyses of case problems and issues may 
all be •statements• of an agent. For instance, a report of 
a witness interview may not be a witness's "(e}(l}" or "(e}(2}" 
statement because it does not directly quote the witness or 
capture the witness's words in a substantially verbatim form. 
However, it may be the •ce)(l) statement" of the agent who 
wrote the report. •The written report of the agent, however, 
is just as much a verbatim statement of the agent who· prepares 
it as a written statement of an informer, incorporated in 
the report, is the statement of the informer.• Holmes v. 
United States, 271 F.2d 655, 658 (4th Cir. 1959). 

"Running resumes• of F.B.I. agents, detectives or EPA 
agents are •ce)(l) statements• of the agent and may be 
producible. If a Special Agent testifies, it can be antici
pated that his/her notes, reports to SAICs, case referral 
reports, and investigative reports will be producible if the 
direct testimony covers areas which are discussed in these 
previously written documents. United States v. Sink, 586 
F.2d 1041 (5th Cir. 1978), cert. denied, 443 u.s:--9°12 (1979); 
Holmes v. United States, supra: Although it is incumbent 
upon the trial judge to separate out personal evaluations 
and •discussions of legal and practical problems of a prose
cution" from the "running resumes" (or from any document 
which contains Jencks Act material), the writer who includes 
extraneous material always runs the risk of a judge deciding 
against excision. United States v. Pfingst, 377 F.2d 177, 
195 (2d Cir.), cert. denied, 412 U.S. 941 (1973). Material 
in an agent's report which is sensitive or which might affect 
the security of EPA's investigative techniques is not exempt 
from Jencks Act requirements. West v. United States, 274 
F.2d 885 (6th Cir. 1960), cert:-denied, 365 u.s. 819 (1961). 
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Notes, reports, etc., in the hands of any EPA employee-
including criminal investigators, lawyers and technical 
persons--are considered "in the possession of the government." 
Therefore, if an EPA employee fails to disclose Jencks Act 
material to the prosecutor, that failure will be held against 
the Government even though it is the agent rather than the 
prosecutor who has failed to preserve something. United 
States v. Bryant, 439 F.2d 642 (D.C. Cir. 1971); Emmett v. 
Ricketts, 397 F. Supp. 1025 (N.D. Ga. 1975); United States v. 
Niederberger, 580 F.2d 63 (3d Cir. 1978); United States v. 
Williams, 604 F.2d 1102 (8th Cir. 1979}. As soon as a case 
is opened by the Office of Criminal Investigations, the agent 
assigned to the case should inventory all existing notes and 
reports concerning potential government witnesses in the 
possession of, or known to, all Agency personnel involved in 
the case, and inform them of their obligation to retain such 
material. Copies of .this Agency's guidance on the Jencks Act 
should also be distributed to such personnel. 

Courts will require the Government to turn over any material 
which fits the "statement• definition if it relates to the 
subject matter of the witness's direct testimony. Any material 
which either is not a statement of the witness or does not 
relate to the subject matter of the witness's direct testimony 
will be excised from the document. A judge may not exercise 
his or her own judgment as to ·what material is important, 
helpful or necessary for the defense. If it is a statement 
that relates to the direct testimony, it must be turned 
over. 

Courts have broadly interpreted the phrase •relates to 
the subject matter as to which the witness has testified," in 
Section (b) of the Act. However, courts have more restric
tively defined •statements" under Section (e). Acknowledging 
that it is unfair to cross-examine a witness using material 
which does not represent what the witness in fact said, 
courts have excluded material that is really the agent's 
words or impressions rather than those of the witness. In 
Palermo v. United States, 360 U.S. 343 {1959), the Court 
affirmed the denial of the production of a 600-word memoran
dum in which the Government agent summarized a three and a 
half hour interrogation of a witness who testified at trial. 
In one of the first Supreme Court decisions discussing the 
•statement• definition of the Jencks Act, the Court attempted 
to clarify what courts may exclude: 
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[S]ummaries of an oral statement which evidence substan
tial selection of material, or which were prepared after 
the interview without the aid of complete notes, and hence 
rest on the memory of the agent, are not to be produced. 
Neither, of course, are statements which contain the 
agent's interpretations or impressions. 

360 U.S. at 353. If a court describes an agent's notes as 
•rough•, "random" or "brief•, it will be signaling its finding 
that the notes are not •statements• as to the witness referred 
to in the notes. 

To determine whether notes accurately reflect a witness's 
words, courts will consider the extent to which the writing 
conforms to the witness's language (e.g., "I dumped it because 
I thought the load was hot.•); 1/ the number of pages of notes 
in relation to the length of the interview (e.g., one page of 
notes after three hours of interviewing); 2/ the lapse of time 
between the interview and its transcription; 3/ the appearance 
of the substance of. the witness's remarks (i.e., are they in 
quotation marks? in sentence form?); 4/ and the presence of 
comments or ideas of the interviewer.-5/ 

The Jencks Act clearly gives the court the authority to 
determine, after an in camera inspection, what is Jencks Act 
material and what is--rlot. It is not the Government's function 
to excise material; rather, any notes or memoranda which 
conceivably could be viewed as Jencks Act material should be 
provided to the prosecu~or for review by the courts. 

1/ Palermo v. United States, supra. 

2/ United States v. Judon, 581 F.2d 553 (5th Cir. 1978); 
United States v. Durham, 587 F.2d 799 (5th Cir. 1979); 
Goldberg v. United States, 425 U.S. 94 (1976); Palermo v. 
United States, supra. 

3/ Campbell v. United States, 365 U.S. 85 (1961). 

4/ United States v. Muckenstrum, 515 F.2d 568 (5th Cir.), 
cert. denied, 423 U.S. 1032 (1975); United States v. 
Perulett, 496 F.2d 293 (10th Cir. 1974); United States v. 
Bines, 455 F.2d 1317 (D.C. Cir. 1971). 

5/ United States v. Pfingst, supra. 
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Issue 

When must Jencks Act material be made available to the 
defense and what are the sanctions if it is not made 
available? 

Discussion 

If a prosecutor decides to follow strictly the letter 
of the law, he or she need not turn over Jencks Act material 
until after the witness has testified at trial for the Govern
ment. However, because of the delay which this creates (while 
the defense reviews the material), most courts expect that a 
prosecutor will agree to turn over Jencks Act material either 
at the start of each day of trial or before the witness testi
fies on direct examination. Some prosecutors even allow the 
defense to examine the material before trial. 

As in any area of the law, different courts interpret 
the Jencks Act differently. Prosecutors who are aware of 
previous rulings by a court on Jencks Act issues will conform 
their practice accordingly. Therefore, what one prosecutor 
considers Jencks Act material, another may not. EPA personnel 
must accommodate themselves to the practice of the prosecutor 
within their jurisdiction. 

The Congressional purpose of the Act is to allow the 
defendant to have, for impeachment purposes, "relevant and 
competent statements of a governmental witness in· possession 
of the Government touching the events or activities as to 
which the witness has testified at trial." Campbell v. United 
States, supra, 365 U.S. at 92. If the defense's ability to 
cross-examine is impeded by the deliberate or inadvertent 
loss, by the Government, of Jencks Act material, the Court 
may decide not to allow the witness to testify at all or to 
strike the witness's entire testimony. Of course, the effect 
of completely excluding the testimony of a Government witness 
may be significant. 

Although the Act does not require the automatic imposi
tion of sanctions for failure to preserve potential Jencks 
Act material, courts have warned law enforcement agencies of 
their duty to promulgate procedures to ensure preservation. 

[S]anctions for non-disclosure based on loss of evidence 
will be invoked in the future unless the Government can 
show that it has promulgated, enforced, and attempted in 
good faith to follow rigorous and systematic procedures 
designated to preserve all discoverable evidence gathered 
in the course of a criminal investigation. _.,The burden, 
of course, is on the Government to make thisnshowing. 
Negligent failure to comply with the required procedures 
will provide no excuse. 
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United States v. Bryant, 439 F.2d 642 (D.C. Cir. 1971) 
(footnote omitted)(emphasis in original). 

In light of the sanctions that can flow from a failure 
to preserve Jencks Act material, as well as Government's 
inherent responsibility to preserve discoverable evidence, it 
is incumbent upon EPA to develop procedures that will ensure 
this end. 

Issue 

What procedures should be implemented throughout the 
Agency to preserve.Jencks Act material? 

Discussion 

As a general rule, after a matter is referred to EPA's 
Office of Criminal Investigations, the case agent, will be 
responsible for reports written to document factual develop
ments in ongoing cases. This would include, for example, 
interview write-ups, surveillance reports, documentation 
of the receipt of physical evidence, etc. One clear exception 
to this general rule will be Agency technical personnel who 
will continue to draft reports documenting sampling data 
and analysis, chain of custody information, etc. 

If more than -0ne investigator is involved in an investi
gation, only one report should be written documenting a 
specific event unless circumstances mandate otherwise. 

All work notes should be retained by Agency personnel 
working on the criminal investigation until the final disposi
tion of the case •. , This potential Jencks Act material must 
be kept in secured files when not in immediate use. Any 
notes taken at the time of the event, or at the time of the 
interview, as well·as reports composed from the notes must be 
retained. Intermediate drafts need not be retained. 

Investigative reports and technical reports should not 
include the writer.'s subjective thoughts, impressions or 
general opinions concerning a case. If it is thought necessary 
to reduce to wri-ti·ng information that is not strictly factual, 
this should be kept_ separately in secured files. It is more 
likely that material which is arguably not producible under 
the Act will b~·withheld from the defense if it is kept apart 
from material whi-ch is clearly Jencks Act material. Rather 
than disputing in court which portions of reports should be 
excised, everyt~ing.within a report should be relevant and 
objective material• Extraneous material which does not 
directly relaterito a case should not be included in investi
gative reports·~on~that case. 



APPENDIX A 

§3500 Demands for production of statements and reports of 
witnesses. 

(a) In any criminal prosecution brought by the United 
States, no statement or report in the possession of the United 
States which was made by a Government witness or prospective 
Government witness (other than the defendant) shall be the 
subject of subpoena, discovery, or inspection until said wit
ness has testified on direct examination in the trial of the 
case. 

(b) After a witness called by the United States has tes
tified on direct examination, the court shall, on motion of 
the defendant, order the United States to produce any state
ment (as hereinafter defined) of the witness in the possession 
of the United States which relates to the subject matter as to 
which the witness has testified. If the entire contents of 
any such statement relate to the subject matter of the testi
mony of the witness, the court shall order it to·be delivered 
directly to the defendant for his examination and use. 

(c) If the United States claims that any statement 
ordered to be produced under this section contains matter 
which does not relate to the subject matter of the testimony 
of the witness, the court shall order the United States to 
deliver such statement for the inspection of the court in 
camera. Upon such delivery the court shall excise the portions 
of such statement which do not relate to the subject matter of 
the testimony of the witness. With such material excised, the 
court shall then direct delivery of such statement to the 
defendant for his use. , If, pursuant to such procedure, any 
portion of such statement is withheld from the defendant and 
the defendant objects to such withholding, and the trial is 
continued to an adjudication of the guilt of the defendant, 
the entire text of such statement shall be preserved by the 
United States and, in the event the defendant appeals, shall 
be made available to the appellate court for the purpose of 
determining the correctness of the ruling of the trial judge. 
Whenever any statement is delivered to a defendant pursuant to 
this section, the court in its discretion, upon application of 
said defendant, may recess proceedings in the trial for such 
time as it may determine to be reasonably required for the 
examination of such statement by said defendant and his 
preparation for its use in the trial. 
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(d) If the United States elects not .. to·-comply with an 
order of the court under subsection (b) or le) hereof to 
deliver to the defendant any such statement, or such portion 
hereof as the court may direct, the court shall strike from 
the record the testimony of the witness, and· the trial shall 
proceed unless the court in its discretion·-shall determine 
that the interest interests of justice require· that a mistrial 
be declared. 

(e) The term "statement", as used in subsections (b), 
(c), and (d} of this section in relation to any witness 
called by the United States, means--

(1) a written statement made by~said witness and 
signed or otherwise adopted or~approved by him; 

(2) a stenographic, mechanical,.,electtlcal, or other 
recording, or a transcription· thereof, which is 
a substantially verbatim recitai~ofcan oral 
statement made by saia witness and recorded 
contemporaneously with the making of such oral 
statementi or 

(3) a statement, however taken or ~ecorded, or a 
transcription thereof, if any, ·made by said 
witness to a grand jury. 
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' "Functions and General Operating Procedures for the Criminal Enforcement 
Program", dated January 7, 1985. See GM-15. 
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' "The Role of EPA Supe_rvisors durinq Parallel Proceedinqsn, dated March 12, 
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"Environmental criminal conduct cominq· to the.Attention of Agency Officials 
and Employees", dated September 21, 1987. 
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M&MORAlfOUM . 

SU!SJECT: Environmental Criminal Conduct Coming·~o The 
Attention Of Agency Officials And Employees 

ROM: 

- TO: 

Thomas I.. Adams, Jr. ~ "" 
Assistant Administrator. · 

Assistant Administrators · 
Reqional Administrators 
Deputy Regional Administrators 
Associate .Enforcement counsels· 
Program Enforcement DirectQra 
Regional Counsels I•X 

It is important that all acts of the raqulated community 
exhibitinq actual or suspected environmental criminal conduct 
which come to the attention of any. employee of the Aqency be 
referred to the Office of Criminal· Investiqa~ions for review .. and 

· possible investigation. I urge each of you to communicate this 
policy reqularly to.all ct the employees under your supervisic::. _ 

. It should also be included in any new employee orientation or 
training that.you conduct. 

It is not expected ·or desired that your staff atte~pt an in 
depth leqal analysis of whether environmental criminal conduct 
occurred. 'l'ha hiqh·lY trained Special Aqents in the Office of 
Criminal Investigations will do that with the help ot attorn.eys 
in tho Office of criminal ~forcement Counsel, the Office.ot 
Reqi~nal Counsel and the Environmental Crimes Section of the 
Department of Justice. However, in order tor employees to 
recoqnize possible environmental criminal conduct qenerally and 
whether the case is meritorious, the factors listed below should 
assist their efforts. In addition, my office will help·provide 
traininq to your a:tatf in this essential area ot.enforce:nent. 

FA~ORS TO CONSIDER IN DETERMINING WHETHER 
A MA'M'iB SHOU!J) BE REFERRED FOR OIMINAL INV!STIGATION· 

l. Kt>owinq .or Willful Behavior. All federal environmental 
statutes require some degree of intent or voluntariness (usually 
expressed in the statute as "knowinqly"· or "willfu.lly") before a 
criminal case can be proved. Prosecutions under the Clean Water 
Act can be prosecuted also for simple neqliqent act$ (careless
ness) without demonstrating intent, although such situations are 
·qenerally of lower prosecutorial priority than are knowing · 

.. , 



violaticna. ~l~cst 3very. £e~eral er.viron:ental st~tut3 exp=es~~ 
the type ot r.:antal s·t~-::e roq-.iirl!ci t:J l:e show:i for i.ln a:~ ~o =a .. 
c=i~inally r.~nishablc. · 

When-statutes, .3uch as the environmental laws, are enacted 
for the purpose of protectinq puDlic health and welfare, and 
especially in ouDjact areas vhere ·::he:-e is a stronq likelihood of 
protective qovern:iental requlati·on, t.'le qovernment generally only 
has to prove that a ,erson .knew wh~t he was doinq and he did it 
voluntarily, not accidentally, in order to establish the state of 
mind required. tor a conviction. It is not necessary to show that 
he actually Jcnaw·what the law required or that he acted with the 
specific purpose of violatinq that law. Also, the Jcnowledqa 
necessary tor a criminal conviction may ~• proven circumstan
tially: it need not always be shown directly. For example, while 

· there may be no direct evidence (such as a statement by the 
·defendant) that he Jc.new a particular material was a hazardous . 
waste, a document found in his tile describing it as such would 
be· good cireumstantial evidence of knowledge •. Thus employees 
should be alert to indirect indicators ot Jcnowledqe and other 
el8lllents of the of tense. · 

2. Elements ot the otttl§S. In addition to the required 
deqree of intent, each statut>ry offense cqnsists of a number of 
other. elements, each one of w. tich must be proved. For example,· 
the crime· of disposal of haza.:dous wastes without a permit in 
violation of RCIU. I 3008 (d) requires the government to prove 
beyond a reasonable do~t that (l) a.person (2) knowingly (3) 
disposed of (4) any haza11ous waste listed or identified by 
characteristic (S) withou: a permit. Similarly, every 
environmental· offense mus\ ?:e analyzed in terms of its component 
elements. 

Cetermininq whether the required deqree ot intent and each 
of the elements of the offense exists and can be proven socetimes 
entails a complex leqal analysis which should be left to the 
investigators and their attorneys. When faced with a possible 
criminal case where the int3nt may ~e ~arqinal, it is best to 
advise employees to err on the side of caution and ref er the 
matter for the investiqators an~ attorneys to analyze. 

3. Impact on Government's Regulatory Function. Many of 
EPA's requlatory systems rely heavi1y·on complete and.accurate 
voluntary reporting from the requlated·com=unity. When infor
mation or documents required to be filed are falsi!ied, concealed 
or intentionally destroyed, the integrity of the system is in 
danqer. 'l'ha deqree to which an act may have threatened or 
damaqed the system is another factor that can be·weiqhed in t~e 
decision t~ prosecute, but is not a·· requirement.· 

4o H!.£m. The extent Of harm or threat Of harm to human 
health or the environment is another factor that is reviewed to· 

·determine· whether a ease should be prosecuted. Prosecutors ~ay 
look at the duration of the harm or threat, the toxicity of t~e 



Secretary would have insufficient ex~~rti~e te ~v~luatc t~d- /_ 
c:nv iror.mentc:l il'!pect cf a proposed c1rec~e or fill ot:er.: t:!::::, 
£~r.ator Muskie;, t.'i~ i:uthor of s. 27i0, or::osed t!1o::e 
i::'~nt:::o:ents~ i/ . Ue. ·!'ro;:csed instaec2 th.::t t~::! Sttc:~e::r· c~:t!.!· .. 
the neec fc~ any per~it fer c!sch~r9c of ~=c=t~~ ~~teri3l ~=-· 

· the ~~d!:!inistrwtor, tiho ~oulc retair. · i:ermi: i~r.uin9 ~c~~c: i :;j. 
The S'enat~ ~doptec1 Sen~ter l·~uskie' s_ ;:rc-;:o:-~l. ~/ 

The l!euse o! P.eprescnta~i"·es oill, H.P.. llC'S6, on the 
other h~nd, ~ave t.toie Secret::ry cor.:pleta rer.t;:e~si:ili~y o•:e.: 
is~uin; pe:::its for the disch6lr;e cf d:edg~c er !ill ::ate=!..:l. 

· · i\l thot:;:h the .souse !:)ill re:;uired tho Secr::t~:y to c:nsul-: .:.·!i :h 
the E?A on the envi:on~er.tal as;ects of ~e=r.it a~licat!Q~:,. 
the Sec:eta::-y ·bae the aut.hcri ty tc :-ake the ·final cecisic.:'l =~ 

· per:i t issuan~e ~ §.l _ 

The· Cor:fe:ence· Ccr.-r.:ittt'e su:~ti t~te·, pt:s:se~ !:y t!:e 
Ccn;:ess as S 404 of the Fe~eral Wate: Polluti9~ Ce~:rol ~c: 
P.menc:ents _cf l9i2, re~r~sentec e cer.prc~i~e cet~eer. t~e 
SP.n~te and .souse ~ositions. It est~=lishec·a sep~ra~c ~c=~it 
procecure fer disch~r~es cf c:ec;ec c: fill cate:i~l to· ~e 
administered by t.'ie.. Secretary, acti::; th:cu(;!'l the C~ie.f. cf 
£ngin.;ers. The Acministrator, hcwe• .. ·er, :~ti:iner1 su~!=lt::r:~:.~1 
rest:ensibilit? over accinistraticn ane cnforee?r~nt cf 5 . .;o.;. 
"'he :-~- res-c .. s;"'1·11·~1·e .. ···ere ~e-hs~s ""•c• ... ·-sr~•·e,, ~ .• , ~ ·• _,ii:"',, r .. -- - .. .,, w r - .... ~ ................ - .. ---- .. . 
Senator :-:u=kie ch:rin; t.~e Senate's .consider=ticn ;,f t~~ 
.Conference Report: · · 

y 

S/ - ' 

·Y 

: First,. t.~e Ad~inistrr..~c: h~s te.th 
r ,..c-c--s1· ... :,: ~ •• ---c1 w.ou•'- ... r l0 ~.. f:op c.,. l.· ~···re to ---:· •• -·~·-: fiit•• u ......... ...: - •. 4. .. ~-

o=tain 3 ~ection ~04 ~er:it er cc~r.ly wi:~ 
the condition thereon. Saetien 309 
euthcritv !~ avzilatle~~ecause di:e~at;e of 
the •pcliut.:nt• dredqe spoil with~u: ~ · 
pcr~it or in vicl~tio:: of ~ p~:~i: ~c~ld 
violate Section JOl(a). · 

Soeond, ·t.'i~ E::virc~::er:t~l P:otcctien 
>.;ency trust deterrr.±ne whe the:. or net ~ site 
·tO Ce \:SC!C for the ci:sposal Of C:rcc:,::ee s:;:c ll 

Ic. at lJt:7-e~. -
IC!• at 1353. -
Id. at !16~ -
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is acceptable when jud9ed a9ninst.the 
. criteria established for frctsh ·nnd oc·can 
i:ater:s .similar to that w~ich ·i3 rccuired 
under Secticn 403. · · -

Third, ~r ior tc the issucr:c.e of an!' 
per~it to dispQ~e o! spoil, the Ati~ini
nist:atc: ~ust ~eter:ine that the ca~e:!~l 
tQ'be ~isposed ~:will not adverselv ~ff~ct 
r.unicipal water supplies, · shell!i:h • t:c'cs er.cl 
fishery arees· (including .s:::~~nin; · a.~d 
breedin; a:eaa), wilcli!e or recreatier.~l 
erees ·in the ~eci=ie~ site. Should the 
J\dministrz:tor .so ceter:ine; no S:t!rt=it ~::y 
i:ssue. 7/ 

. -
Sucs~uent amend:ent cf S ~04 =Y t.'u! Clean "ater Act cf 

1977, !l Sta~. 1566, altered the-:ela:icn:hip ~~tween the 
Secretary and the Ad:inis~:at=r- in cnly .li~it~d fa~hicn. ~~ 
D:er.a:ents gave t.~e Ac:inist=etcr a~thori=y.c::p~ra:l~ to tt 
authority ccnfcrrec en hi= ~Y t.~e S 4C2 NPC£S ~rc~:er. t~ 
a~prove ~nc to :onitor St~te ~roc;rr.~s ~er t~e ci~cha:;c o! 
~recged or fill material. 33 C.S.C~ ! 13~4(~)-(l). E~~ 
subsection (s) c;ave the Secretary of the Ar:::y_ ex?li=·i: 
authority ur.der the Act to ·ta•:e ~ction to enfcrce. tho~~ .. 
~tJr:ti~ which ·he h~d i~sued·. ?!ew '!u!:scction (n) c~utic:~cc 
tr.~t the az:.enc=ents should not be c:nsiC:erec to cet:~c: ::::: 
t!:e Ac:i~istratcr's er.fQ:ce~er.t au:hori:-; ~nee: S JOS of t~e 
~ct, ·33 o.s.c. S 1319. B/ -
7/ !d. Dt 177. This statement, which is of:cn ~uetc~ i~ 
ixc:l~a:ier. of ~e relative r~st-on:ibilitics cf 'the Cor~3 .::: 
EPJ\ under 5 404, is inclu~ec in t.~~ Cor.;re:sion~l ~ecc:~ ~~ 
s~~plcrent to Senator Muskie': o:~l rc~e:k:. 

y ·section 309 c:::power:s tho ·J\dmi~i:3trat:r ·to. o.r~er _cc:T\
pliar.cc with the eonditions·cr li:i:ations c!.r~r~'ts i:s~c~ 
u·nac:-5·· 402 and .S_t'~t~ . ..£0r:::U;_ .i~s1.:~d undtl,_:"!'.'S .• 4_c_r,-:- ~:i'? tQ s~~ 
c:i~:il ·.:ncl c=i::inal ;:cr.alties. with res;ect to :uc.'i· t:ersr.i~s. 
Ic:[:o;tnntl:,-., . .ll_~.t\e ~bove~.ic~ed histc-ry .cLS.~0.4_iz:ic.i;::es, 
the ::cctiov_.also n ~ves . the Ad!:!inistrA :ot_t!'?e-AU the.: :.ty.-t= 
hr-inc; cr.!crcezr.ent act!.cr.:; .to ::~cp ~isch~:qcs..\:lit."lQut_a 
----· - - .- . . . .. ... . . , .. t~ ... . 
r_p~ul.rea .ae.~::1 t, ·:since suc:.a ""1scha:;es Vl.C-1!-.c •• c .. as!c 
£-'rohibiticn !:et out in. S -301 of the Act. J~ t:.s.c:. $ lt~,1 
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t-ti th that. ca.ckg:ound, I t:.:rn · t:·ci-your ~ S:i:~et'fic: c;u~is ~ions. 
f'irst,· you a~ked '~hether. th.e Sec:et~c.y or the .-'\d:ini:t:~t~ ~ 

·hes the euthorit1· under·~ 404. to resol\•e administrative ~ . 
c:Ji:;pu tes -ever .ir:ter;:rc:ta ticn __ o.t.. __ -~~~--jµr i!:d·icticnr:l t£r::i 
"nbvig~ble· wciter!:. !' That ClUestion is an-~1r.}:ortnr.t ~nc, ~i~ee 
the authority to construe that ter:n 2!!'.CU~ts .to-t!-:e ~:.::h!=:it~' 
·tc deterr:tir:e the i:cc?e of the S -404 ria·r::.it" i::~cj:~.n. · . . 

The term. •n::viqa?:le wa'ters;-a··:J::orcover, is ti l!~c:~t= i:-: o! 
the Ac~ in other res:ects~ It is c:itic:~.r.ot onlv tc :he 
c:overe9e cf S 404, but al~o to the ccver~9e of t~e-oth~r 
~ollution contrcl r.:echanisr.:s established under th:! Act, 
ir.cludir.9 tho S 402 permit prcs:ac f~r r-eint ~ourc:e 
C:ischa:;es, !/ the re9ul:ition of- discharges of oil ane 
ha:ar~ous su=stanc:es in 5 311, ·33 o~s.c. S 1321, er::'! ~he 
re9ula;icn·of cischar;e~ of ves£el sewa~e in S 312, ~3 C;S.:. 
5 13~2. Its definiticn is not s~ecific: to S ~C4, cut iz 
• l ~ • ~; " • I , ,. • • 1 0/ -• : '"' 1r.c-u-ec a~or.; ~~e r.c~ s ~e~era- p.ov1~1ons. ~ •~ .~, 

· therefore, logical to conclude ttat Ccni;;e~s i~te:\ced t?'!a t 
' there ee cnly a sin;le jud;cer.t as to wheth~:-a~d to what. 
cxtent~any ;:artict:lar water becy cc~es wi thi:: .the jur i!i-

. oict·i=:-:~l re.lch of the federal gevernt::cr.t•::·;:clluticn eo::t:c! 
; authority. t·:e fir.c no ::au~·t:=rt eit.hc: in the stat\:tc o: its 
• le9i:.lZ? ti,,·e histC'rY. !or u eenclu!:icn .th£ t a wate: ~c~~· woule 

have or.e set of bounea:ies fo:. pi:r;:oses ef c:edc;:P.~ n::d !ill 
p~r::i t:s ur.der S · 404 .ond a different ~ct f':lr r:t~r~c:.:~s c: t~t
other pollution c:o.ntrcl n:e~sures i~ the .a.ct. Cln t~ iz :o~~~ : 
believe ~ere :an be r.o scr~o~s dis~;:eece~t. na~~er,· -. 
"nc·ft .. ~~anc·1·-~ t~~t "~~v.~~~~i~ w~~~ ... , ~~~ ~~v• o~~v A•e 
~--=-=-=~- --.•.•:r ... i,. _......, ·•':Jo'-"..,--. -----' -'-·•• ..... ·-. ··-. ·'-•• 
inte~nretatior. i..:ncer the >c:, the cues~ior. .i~ w~e:he: c::~c:c~~ 
intendec · ul ti:.:ately ·fer the l\cministrat.or er the Sc:c:l!t;:ry ·to 
e~seribc •its ~r-~:t:etQ:s. . . 

The guestion is.explicitly resolv£d neithe: in S ~04 
it=c"lf nor in its legislative histot~l· ?·!Y cencl\.:si:r. t~at :~~ 

21 The :.c~, as stated t:Joove, cor:tains a c;e::er.:1 ;::rchi!:i~!e~ 
~g3inst.the •eischar;e of ~ny FOllu~~~t· exce~~ in e~~?lia~:e 
\:ith r-articular stz:ncards a::: pcr:::it p:ocech:res. 5 JOl(·Gl}, 3~ 
u.s.c. S lJll(a). The definition of t:he e:h:ase "e!sc;;a:-:;e ~·= 
pollutants" includes a disch~:;e from a p:in~ ~c~:ee i~to 
.. navig4lble -waters." S 502(12), 33 ti.S.C. S. 1362·(12). 

l 0/ "Navia~hle w&> ~e:::• is clc!ir.ed under the 1\ct ar. r.:ea~ir.; 
Tthe waterz of the Unite:c States, ir:clm::ing the tQr:i~c:!.:.: 
seas." ~ 502(7),·33 o.s.c. 5 1362(7). 

'"' ·=-· 
, ''~-• I • • 
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·Act lHveS: this ~uthodty in the l:anes of· tbe AC::inisuct~.
thus nec:es::arily crat~s upof'.' the s~ruc~\::c df tbG t.c~ :s: ~ 
t-:hole. · First, i~ is the Adz:&inistrator who h2'~ the cv~::>l. . 
responsibility fo: ad~ini~tering th~ Act'~ prcvi:!c~~. e~ce~: 
llG .othe&:wi::e oxpressly provided. · S 101 (~), 33 o.s.c. s 
1251 C~J. It i:1 th~ >binist:atcr cs \o:~ll. imo i.r.t~r;>ret:: =~~ 
ter= ·n~vigable t1i2ters" in c:a:ryinc; out ~cllueion c:o.i:rcl . 
responsibilities ur.cer 2ecticn:1 cf ·the Ac:t ~part froo ~ .;c4. 

Ac~itionally, '-·bile ~he Act char9es t~e Sec:Qtar"' wit.'l t!' 
. ..a ~ I "et!,· .~ "' ""' ·: 1 .,,. '• ··~· t\o\n ~".:.,.. ~ •. ~u.y c.. i .. .,uin; ar.-. .. s ... : .r.; ccs::>.i'"nc. w1 ••• • .......... c .. : 
·404 i:er:its, .it does not ex;:essly cha:lje him w!::h resc=r.
si~ilitl' fo: ~ec:iding '.t.°hen A cisc:har;e Of c::c5e~ OZ: fill 
~2teri~l into the nevi9&:le w&ters tak~~- pl~c~ ~o ~~:t the· s 
404 pcr=it requi:er.:ent is t:rou;ht into .pl.:y. Enferc:z:ent .. 
euthc:i~y over Fermitless ~isc~arges of cred~cd ar.c fill · 
r.:ateri~l is c!'la:ged, ::-orecv·•ri to the ~d:":!inisc.:Gtc: •. 11/ 

. . . -
FinAlly, any ar~u~ent i.~ fwvcr cf the Sec::C!~~:y's 

•n•hep; .. .,, ·c· ;nt111 P••e~ th.a .. ,...c:"' _,.c •"""' .,..._ "-~ .. ~,.s"'' .s 
.... ... .. • .. .. • .. .. ~· • ... • 1iiitii •• ..,... --·-- .... .... • .... 91': -~- .. 

W:1ters• .. for pur:cses of 5 404 is su!:stan;i~lly un~~reu: t::r· :: 
fac:: tb2:t he shares hi~ ~utios unce: th~ ~ecticn with t!':c 
r~e:ini:trator. As cuUined at:cve, i 404 a..:tl-:cri:ec ·the 
i\cm-inistrato: to develep guicleli~es vith :es~ec~ 1:0 .sel~r::!:r 
cf c isj'osal cites, ·-to. A]:>p:cve and ovc:ze~ :-;t;::e r.rc~:~~= !;;: 
tte disch~r;~ nf dred~cd or fill ~~:erial,·:n~ tc vet~ e~ 
en•1i:crm:ental groi.:n·cs a::y ~e:r::it the S-!c:~:~r~· ~rc·::cses t 
issue. • • 

I tharefcre conclcde th~t the struct~:~ :nd i~:~6.t cf =~; 
Ac: LUF~Ort ,n i~ter~retation cf ~ 40' .th~t ~i~es t~e . 
Ar!:::inist:atc: the fir.al acr.-inist:ativo :et::cnsi!!-ilitv fo: ·• . 
con~t:uir.; the tc~ "navigable wat~rs.• 

.Ycu: aec:ond ~esticn i:s -whethe: the Scc:retz::y or. the 
·ie::ini:t:~tcr has the fir.al 2uthority to conztrt:e ~ .;c.;c!i o: 
the.Ac:t. 33 tJ.s.c. $,1344(.f)." Th~t si.:!::ecticn exc::r-t:: 

l .1/ JJ u.s. C SS 1311, 1344 ( n). '!'he Sec:c::t:=y ccc:s !"~-..·~ 
cn!orce~•nt au:r.ority with ·rest=ect to ~er=itle:s disc::~:~~s 

. . . 
into navicahle w2ters unde: the J;1vers anrJ f~arto:s . 
~rp:c~ria~ions Act cf lE9t, ll c.s.c. ~~ 407, 413. ~2v!;==l 
~&te:s ·for r-ur;cse: cf thi:t A~t h~vc a ~cro rzst~ic:iv~ 
JreDning, hCWeve: 1 th::n t'!&V i~a!':le "9ater=: ur:::cr t~e cCt°:!tr:!! 
t-!zatcr Pollu.tion Ccn trol i\c:t. c.c. I t:a ti ~r.::;l re~nl1 :C'!~~ t" ~ :~~ --Cnu~c!l v. Calla~~v, 392 F. Sup~. ~ns (:.c.c. Ji75). 

• . 



pollctants ir:· .. .;.lvad, and ';he proximity to population _cer;~_ers., 
among ct~· ·s. Proof of harm is not a prera~~isitc :top~~~- -~ 
secution. . -.it : ·ci !ac~== consider~d in e;·~~r-::i3ing·.-pro3ecct:i::~al 
discreti-;.n. · · · · · .. . . · ~ ·· - -· -· 

-·- - ~-. - .. 
-.. 

- 5. Patterns or Practices. It ·is useful to review n 
subject's historical reccrd of noncompliance ~efo:-e proza~cution. 
The past pr~ctic:as of a cempany, whether.good or. tad, can weic;h 
heavily in sentencing, ther8Dy effecting its deterrent value and 
prosecutorial merit. · 

6. Deterrence •. A major value of criminal prosecution in an 
environmental enforcement context is its a1'ility to deter others 
from doinq'the same type of act for fear of being prosecuted 
themselves. For the deterrence to be effective, others similarly 
situated must become aware ot the prosecution. In some areas, 
one criminal conviction with appropria"!e penalties can motivate 
much of the rec;ulated industry.to be in compliance. Althouqh 
·this factor is considered, it is not a prerequisi.~e for prose
cution. 

OTHER CONSIQEMTIONS 

The.factors discussed above are not exclusive and are· not in 
any particular order of impo~~nce. Many of the factors overlap. 
How to weic;h the varicus factors in any c;iven case wil·l depend on 
the circumstances involved. 

It is possible that an eve.~-: involving environmental 
criminal activity.will not be investiqated further or prosec-:.:~ed. 
There are innu:nerable reasons for th~s includinq, for examp!e, 
lack of prosecutorial merit, inadeq\iate proof, the matter would 
be better handled .civilly or administratively, the state is 
prosecuting the matter, the matter is not co?lllnensurate with 
Aqeney priorities, and lack of resources. However, if the Office 
of Criminal Investiqations determines that criminal activity 
occurred after formally opening a case investigation, only the 
United States Attorney (or his representative) in the District or 
the Oepartment of Justice can decline to criminally prosecut.e.tne 
case. · 

It a potential environmental criminal matter comes to the 
attention of an employee, consultation with the Office of 
Criminal Investiqation should be sought at the earliest 
opportunity. When in doubt, it is tar better to consult with the 
Off ice of Criminal Investigations on matters that may be 
questiona1'le than to ri:sk the possi:bility of overlookinq or 
failing to recoqr.ize serious environmental criminal conduct • 

. • 

"I 
; 
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"Proce~ures for Requesting and Obtaining Approval of Parallel Proceedings", 
dated June l5, 1989. Excludes attachment entitled "Guidelines on 
Investigative Procedures for Parallel Proceedings"~ 
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! NW1 l UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
.~.l . · WASHINGTON. D.C. 20't0 . 
. ~.I ..,. .. ~ . . - - -· . • , . , 

. . 

OllllCI Of 

·~·--· ""° COM'll-.1 .._.,o--G 
HEMQIWf DUK 

SUBJECT: 

FROM: 

TO:. 

Procedures.for Requestinq and Obtaininq Approval .ot 
Parallel Proceedinqs · 

Edward· E. Reich ~ . ~ (": ~ 
Actinq Assistant~st;'ator' ~- ·"------

' . 

Reqional counsels, Reqions I•X 
·Associate Enforcement counsels 

This memorandum supersedes and replaces a prior OECM policy 
doCWDent, dated April 2, 1987,, entitled "H~dlinq Requests for 
'arallel Proceedinqs.• · · 

Althouqh not favo~ed as a qeneral matter, the parallel 
prOc:eedinq occasionally is necessary or desiral:»l• as th• ·best way 
to achieve EPA qoals and objectives. ·parallel administrative or 
~ivil .proceedinqs which conform to Aqency policy may be approved 
by the Assistant Administrator, Office of Enforcement and 
compliance Monitorinq;. before or after the initiati91t'ot ·a . 
criminal proceedinq. Use of ~· tollowinq procedural steps will 
ensure the most expeditious treatment of a Reqional request for 
parallel proceedinqs: 

1. A lteqion initiates a request for parallel proceedinqs 
by memorandwa directed to the Assistant Adllinistrator, Office of 
Enforcement and coapliance Monitorinq. Th• memorandum request 
tor parallel proceedinqa should include the followinq: 

-- baclcqround information includinq a stat•••nt 
. concerninq th• status of adllinistrative or civil 

evidence or information qatheri~q :with res~ to 
the aatt • tor which approval is beinq souqht 1 and· 
a stateaent that.th• Reqion has ma~• inquiry and is 
not pursuinq any adJlinistrative or civil proceedinq 
tp1; any purpose other than th• one-for which.th• 
approval is beinq souqnt. 
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-- a brief factual outline ot each proposed civil ·or 
administrative.action; 

-- a brief description of the existinq criminal 
i.nvestic;ation or· action; and, · 

-- a specific statement explaininq why simultaneous 
actions are necessary and the specitic aspects of 
the Agency parallel proceedinqs policy vbicb justify 
this.request. · · 

2. Th• memorandwa request tor parallel proceedinqs should 
·be prepar~ by the Reqional counsel.· Th• memo should be siqnecl 
by the Off ice of Reqional Counsel anw by affected Reqional · 
Proc;raa.Manaqer(s). · · 

• 
' ' 

3.. All factors attectinq potential enforcement actions -
criminal, civil and administrative -- should be coo·rdinated 
within th.• Reqion bet ore. the decision to request approval ·tor 
parallel proceedinqs. However, once th• decision is made, in 
advance of sendinq th• aemorandwa r.quest, th• Office ot 
Reqional Counsel should call th• S;)ecial (Resident) Aqent in 
Charqe in that Reqion and th• ottic• ot Cl"iainal Enforcement 

.counsel (OCEC) in Headquarters that ~··r.quest ·is coainq. 

4. · Simultaneous information copies of the .request tor 
approval toqether vi~ any supportinq attachments should be sent· 
to the tollowinq persons: · 

A. Deputy Assistant Administrator tor criminal 
Entorceaent: 

8. Deputy Assistant Administrator tor Civil 
Entorceaent: 

c. Reqional Criainal Enforcement counsel tor the 
request~nq Reqion1 · 

D. Special (Qr Resident) Aqent in Charc;e in the 
requestinq Reqion: 

1. Chief of th• Enviroruaental Entorceaent Section 
· (!ES) , Depart. ~t of Justice: .nd, 

P. Chlef· of the Enviroruaental crimes Section (ECS), 
. Department ·of . Justic•. 

s. . While awaitinq approval of requests tor ·parallel 
proceedinqa,.Reqional personnel may continue qood taith 
inspection and.monitorinq activities, ~ut Aqency policy vith 
re~pect to separation ot civil and criminal staff s~ll be 
tolloved in anticipation of approval ot the request. 
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tJJIQn Jtr:eipj; of th• Request at Buc!Quarters·:· · 

e. Upon receipt by the Assistant Adllinistrator, the 
rectU••'t tor parallel proceedinqs will tirst be sent to the Deputy 
Assistant Administrator tor Civil Enforcement (DAA Civil). The 

.DAA.Civil will assi9Jl and de~eqate the.preparation of the 
referral pacJcaqe. · · 

?. Upon r~eipt ot their information copies, eacb Deputy 
Assistant Adllinistrator will assi9Jl a staff attorney to·vorJc on 
th• request. Th• staff attorney should begin preliminary issue 

· exploration imaediately att•r receivinCJ th• aaaicpment. 
Preliminary issue exploration includes havinq discussions and 
conferences with other attorneys and EPA or Reqioaal staff. This 
is necessary to prepare the matter tor speedy review when th• 
request is actually received fro• the DAA Civil.. llote:. It ia. 
anticipated that before_ there-is diseuaaion ot a parallel 
proc:eedincJ request vitll tb• Depu'Qent of Justice by · 
b••dquarters, all affected p~ will achanCJ• i~onation and 
vi-, and disc:uaa th• .rite. of the reciu-t to establish an . 
14enc:y c:onaenaua before •eekiDCJ info~tion or ca.-n.t froa 
outaid• aourca,.de~nta, qenci- or individual•. 

8. Th• ott ice assic;n.ed responsibility tor th• request 
shall proc:ess th• request into a referral package within eight 
(8) worJcinq days. Within th• eight day limit for and durinq 
preparation of the.referral pacJcaqe, th• office assiqned 
responsibilityfor·t!_l• pacJcaqe preparation is expected to confer 
with all affected media.representative• during its preparation of 
the pacJcaqe. Th• referral pacJcaqe shall include a •••orandwa 
dratte4 to th• Rec;ional Counsel troa th•· Assistant Administrator, 
retlec:tinq approval or disapproval ot th• requeat. Th• tinal 
reterral pacJcaqe .should reflect the concurrence of each Associate 
Enf orceaent counael tor each aediwa identified a• atf ected by the 
request tor parallel proc:Hdinqs. The final packac;• will then be 
forwarded to.each of th• toll~vinCJ offic•• in turn, which will 
each complete ita review within five (5) vorJcinq days of 
rec:eivin9 the pac:Jcaqe: 

-- Deputy Assistant Administrator for Civil 
Ento~ceaent ~DAA Civil) , · 

- Office of Criminal Ir "rcea.'nt Counsel (OCEC:), 
who will discus• the referral with th• Raqional 
criainal enforcement contact. · 
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-- D.V. Civil, who, ·in conjunction with the DAA
Criminal, will coordinate final discussions 
with and input trom the Department ot Justice 
(and, as necessary, State ent·orc:ement 
personnel.) 

---Assistant AdJlinistrator, Ottice ot Entorcement 
and coapli·ance Koni torinq. · 

Time limits will be met. Extensions.of time limits will be 
allowed only tor qood cause and· required approval by the DAA · 
Civ~l and should not exceed five (5) workinq days. Routine . 
preparation of analyses or impleaentinq memoranda shall not ~4 

.appropriate reasons for delay or extensions ot ·ti•• in the r111iew 
.process. · 

• 
. 9. When the referral packaqe and impleaentinq meaorandwa 

have been siqned by th• Assistant Administrator, the packaqe will 
·be.returned to the preparinq office •. The office assiqned. 
responsibility for preparation ot the referral must assure 
distribution of copies of the reterral memorandwa to the persons 
named in paraqrapb 4. 

£merqency Clearances 

10. !fben the public bealth or the environment is 
siqnificantly endanqerad, ·and in th• judqment of th• R99ion· 
immediate.civil or administrative action is required to 
stabil.ize or to control an emerqency fact situation when there 
would otherwise be need tor approval of parallel proceedinqs, th• 
Reqion may seek emerqency clearance. Prior to see~inq emerqency 
clearance, th• Reqion shall consult witb the Sp9c:ial (Resident) 
Agent in Charqe of that Reqion. Ellerqency clearance.may be 
requested by telephonic contact between the Reqional . . 
Administrator or Deputy Reqional AdJlinistrator and Reqional 
Counsel with the Assistant Ad.Jlinistrator - Office of Enforcement 
and coapliance Monitorinq for limited civil or administrative 
action. This 211erqency Request will then be meaorialized by the 
·Reqion in accordance vitb the procedures. outlined al:>ove. 

!alrqenc:y approval will be limited to an imaediat•. need to 
stabilize a tact situation or protect aqainst t~qniticant 
environJ1ental ha~ or p\lblic endanqerment. and ·- not a 
sut>stitute to~ final, tormal approval of parallel proceedinqs. 

cc: Gerald H. Yamada 
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. I "Revised EPA Guidance for Parallel Proceedings", dated June 21, .1989. 
This document together with v.12. above,· supersedes and replaces the 
documents at V.6.,V.7., and v.10. This document is supplemented by the 
document at V.14. 
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MEMQRNf OQM 

SUBJECT·: Revised EPA Guidance for Parallel Proceedin9s 

FROM: Edward E. Reich . c e J': 
A~tinq Assistant Administrator • 

TO: Assistant Administrators 
Associate Administrators 
Headquarters Enforcement Pro9ram Off ice Directors 
Regional Administrators, · I-X · 
Deputy Reqional Administrators, I-X 
Reqional Counsel, I-X 

Attached for your use and distribution is the revised 
quidance on parallel proceedinqs. Copies of the "Guidelines on 
Investiqative Procedures for Parallel Proceedinqs• should be made 
available at once to all affected enforcement personnel, proqraa 
managers, and senior staff. Also included in the Guidelin .. is a 
short for11, two-paqe "Easy Access to Parallel Procaeclinqa 
Guidance by Five Rules of Thumb" which you may wish to peat 
prominently in all civil en~orcemant offices. 

Effective immediately_, thes.~ Guid~lines constitute Agency 
policy with respect to parallel proceedinqs. These Guidelines, 
taken toqether with the June 15, 1989 memorandum, "Procedures for 
Requestinq and Obtaininq· Approval of Parallel Proceedings•, 
(attached) supersede and replace the following five maaoranda 
dealing with parallel proceedings: · 

--"Policies and Procedures on Parallel Proceedinqs at the 
Environmental Protection Aqency,M dated January 23, 1984: 

--wThe Use of Administrative Discovery Devices in th• 
Development of cases Assiqned to the Off ice of Criminal 
Investigations," February 16, 1984: 



--"The Role of EP.~. _Sup~rvi_~C?.~S During _Para_llel .Proceedings." 
March 12 , l 9 8 5 : · 

f 

--"Implementation of ,Guidance on Parallel Proceedings," 
February 3, 1986: and, 

--"Handlinq Requests for. Parallel Proceedinqs ,." April 2, 
1987. . 

This final quidance reflects all of the co1U1ents received 
upon th• several prior drafts ci~ulated over the past several 
months. These Aqency Guidelines also reflect the co .. ents of the 
Department of Jus;ice and correlate with their october 13, 1987, 

. "Guidelines for Civil and ·criminal Parallel Proceedin9a.• Your 
comments were very helpful, and we appreciated your asaistance in 
making the quidance useful as a field reference tool. 



v .14. 

I "Supplement t.o Parallel Proceedings Guidance and Proce.dures for 
Requesting and Obtaining Approval of Parallel Proceedings", dated July 18, 
1990. 



\ 

:?'-. ~/ -"(. 



••• --. -.·J ~ ..... ~ - • co.,.. ...... 

., 'UNIT!D STAT!S ENVI ltON MIN.TA.L , ... OT!CTlON AQ!NCY 

WAININQTO•. D •. C. ZO•• · 
JiJL ! .s lgg) 

OIJ"CI o• 
l•O•CIH•f 

MEHORANOYM 

SUBJECT: 

FROM: 

TO: 

supplement to Parallel Proceedinqs Guidance and 
Procedures for Request.inq and Obtaininq Approval of 
_Parallel P~oc~--

.rames M. s·troclc..-../ ~ 
Assistant Administr~ 

Reqional Counsels,· Reqions I-X 
Associate Enforcement Counsels 
Director, Office of Criminal Enforcement 
Director, Office of Civil Enforcement 

As a result of the recent reorqanization of and realiqnments 
within the Office of Enforcement, chanqes must be made to the 
parallel proceedinqs policy and to procedures for requestinq·and 
obtaininq approval of parallel proceedinqs requests.· This 
memorandUJll supplements prior memoranda dated .rune ·1s, 1989, 
"Procedures for Requestinq· and Obtaininq Approval of Parallel 
Proceedinqs," and June 21, 1;s9, "Revised EPA Guidance for 
Parallel Proceedinqs," which transmitted "Guidelines on 
Investiqative Procedures for Parallel Proceedinqs," to the deqree 
necessary to chanqe certain references and terms used in those 
memoranda •. Th• procedures, policy and quidance provided by the 
memoranda dated June 15 and 21, 1989, remain fully effective, 
except as revised as follows: 

1. ·Two revised flow charts, which replace the one 
previously -supplied with the memorandWD dated June 15, 1989, are 
attached. These .charts should be used instead of the earlier one 
as an aid in routing th• parallel proceedinq request. 

2. Requests for parallel proceedinqs.will continue to be 
submitted by memoranda from th• Office of Reqional Counsel, 
directed to the Assistant Administrator, OE. Information copies 
should also be sen~ simultaneously to.the Office of .criminal 
Enforcement and to the attention of the Associate Enforcement 
Counsel.for the principal media affected by the parallel 
proceeding request (Chart I). · 

' ' 

-- . 
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3. Upon receipt in the Office of the Assistant 
Administrator,· the Deputy Assistant Administrator will assiqn the 
request to an Associate Enf or.cement Counsel for preparation of 
the packaqe, which will then be routed for concurrence and action 
within Headquarters as provided by the existinq policy and 
procedures (Chart II). (A request for parallel p~oceedinqs which 
involves a request for suspension or debarment or discretionary 
listinq and for which there is an ongoing erwironmental criminal 
investigation will be routed to the Off ice o~ Criminal · 
Enforcement for. preparation o~ the package for internal OE 
concurrence and AA approval.) · 

·4. The followinq titles and terms, used in ·prior 
memoranda, have been chanqed as indicated: 

"Office of Enforcement and compliance ~onitorinq (OECM)" to 
"Office of Enforcement (OE)" 

"Deputy Assistant Administrator, Civil" to "Director, 
Off ice of Civil Enforcement" · 

"Deputy Ass.istant Actministrator I criminal" to "Director I 
Off ice of Criminal Enforcement" 

Attac:hments 

cc: Gerald H. Yamada, Deputy General Counsel 
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VI~.·SPECIALIZED ENFORCEMENT TOPICS 

A. NATIONAL MUNICIPAL POLICY 



"Munic.ipal Enf9rcement case Requirements", dated December 14·, 1982. 





UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, DC 2.0460 

DEC I 4 1982 

OFFICE OF 
. LEGAL ANO ENFORCEMENT COU 

MEMORANDUM 

SUBJECT: Municipal Enforceme~t ~e Requirements 

Jacobs;;;;,~ 
Enforce~ent Counsel for Water 

FROM 

TO 

. . 

. . 

Louise D. 
Associate 

.• 

All Attorneys 

\/ 

Water Enforcement Division, OLEC 

Please ensure that the following information is contained 
in all referrals sent to the Department of Justice for 
prosecution of municipal violations: 

0 

0 

0 

Confirmation of the municipality's permit requirements; 

Listing of precise nature of violation of the requirements; 

Information about alternatives for solving the problem 
which are likely, in the opinion of an informed indivi
dual, to be successful. The informant should be some
one who knows the plant and violation, is familiar 

.with the kind of violations occurring, is knowledgeable 
about sewage treatment systems in general, and is of 
the opinion that these particular violations are 
possible to solve by one of several alternatives posited. 
The informant should be identified in the referral. 
A JRB report may ordinarily suffice to meet this 
requirement; 

"First-cut" information indicating that th~ cost of a 
probably feasible solution is one which ·this municipalit~ 
will not find it totally impossible to pay. We will 
discuss at a later date some sources for this "first
cut" conclusion. One source ·of such information 
might be the OW t.est (Longest office) -for whether a~· 
given munipality can support a:grant. Anothei.sour~E 
might be the economists on staff.in Reaion III. . . . . . . . . : . - . 

You will note that.· the_.t;ests listed are broad· .. a·nd general. 
.. This is purposeful, ·particula.rly.in'.the·c.ase of· .the ~inanc·ial.-.·_. 
··information requests •. Th~ purpose of collecting ·t.hi~· informa.ti6n 

. . .. ·.. . .. . . .·. . . . . . 

. ... . .· 
... : . . . ·. ' .. .... ·... . . . . . 

·· .... 
. •. . . . ;· 
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is to provide the Department of Justice with a rough, predis
covery. screening 6f the case, containing enough information 
to indicate to a sensible lawyer that filing is warranted, but 
certainly not enough to make a conscientious lawyer comfortable 
at the time he/she enters the courtroom for the first day of trial . 

...... It is my opinion that too often we have tried to meet 
the··first-day-of-trial test in our prefiling efforts, and 
that this has slowed the rate of filing beyond what might be 
desirable. 

If after providing the information listed above you find 
that further information is being requested by the Department 
of Justice~_ please call this t~ my attention. It may be that 
in a given case further information might be desirable. 
However, I would like to keep abreast of these requests ·and 
to discuss them with Steve Ramsey if necessary. 

The elements listed above as materials sufficient for ~n 
average filing have been discussed by me with Steve, and generally 
agreed upon. 

In addition to meeting these internal requirements for a 
municipal referral, each attorney should impress upon his/her 
regional counterpart, to the extent possible, that we prefer 
to use scarce agency resources to develop cases against larger 
municipalities, or ·those presenting otherwise significant 
problems~ · 1 . 

Examples of "o.therwise significant" might include damage 
to water quality or threat to public health caused by 
violations by any-sized municipality, violations having 
unusual precedential significance, or responses to an unusual 
show of recalcitranc~. 

I am sending a ~opy of this memo to Steve so· that he may 
make any corrections he desires in this statement of my 
understanding of our agreement. 

cc: Mike Brown 
Steve Ramsey 



"cWA Municipal Enforcement Cases", dated January 3, 1983. 



Subject Date 

C~A Municipal Enforcecent Cases January 3, 1981, 

" 
To 

All EES Attorneys 
Fn~ ~·~) 
SStl~~\A~J Ramsey 
Ch~~·--S 

\ I 
As you know, EPA is in the process of developing a 

municipal water enforceoent policy. Although the policy is not 
yet final, we have said we will consider filing cases against a 
municipality where the agency can identify what the municipality 
must do to achieve co~pliance and that the municipality has the 
financial wherewithal to icple~er.t the remedy. 

Mike Brown and Louise Jacobs have agreed that EPA will 
provide the following infor:::lation to assist us in reviewing 
these cases: 

1. Violation 

Information about the precise nature and duration of 
the violation; including confi:-cation of the municipality's penit 
requirements. 

2. Remedv 

An explanation of what the municipality must do to 
achieve compliance, basically a particularized plan of action 
identifying practical alternatives we.can propose to the court. 

· 3. Financial Cauacitv 

Information which reflects that the proposed remedy 
will not be impossible for the municipality to fund. EPA's 
economists are putting together a test which identifies the kinds 
of information relevant to this inquiry (~., bond rating. 
assessment of staff economists, user charges). 

We also expect that the referral will identify an 
individual who has been to the plant, is familiar with the 
violations, and can explain how the violations can be remedied. 
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Th~ referral should indicate the civil penalty the agency seeks 
including the penal;y calcul~tion and what amount EPA will accep: 
as a bottom line. 

If any of the municipal enforcement case~ which you are 
reviewing lack this infor.::iation, please advise Carol, Lloyd, or 
Chip imoediately and prepare a letter to the EPA staff attorney 
requesting this infer.nation. These cases are iwportant to EPA 
and I would appreciate you~ e~pediting your assessment of them. 



'~ .... 
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NATIONAL MUNICIPAL POLICY, 49 FR 3832 (January 30, 1984). 
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ENVIRONMENT AL PROTECTION 
AGENCY 

(WH-FRL 2515-6) 

Notice of National Municipal Polley on 
Publicly-Owned Treatment Works. 

AGENCY: Em·ironmental Protection 
Agency. 
ACTION: Notice of National Municipal 
Policy. 

SUMMARY: This notice sets forth the 
Environmental Protection Agency's 
policy on ensuring that all publicly
owned treatment works [POTW) comply 
with the statutory requirements and 
compliance dead-lines in the Clean 
Water Act (CWA). The policy describes 
the Agency's intention to focus its 
efforts on POTWs that previously 
received Federal funding assistance and 
are not in compliance. on all other major 
POTWs. and on minor POTWs that are 
contributing significantly to an 
impairment of water quality. It also 
describes how the Agency expects EPA 
Regions and States to carry out the 
intent of the policy. The purposes of the 
policy are to achieve maximum 
improvement in water quality in 
accordance with the goals of the CWA, 
and to protect the public's investment in 
wastewater treatment facilities. 

The Agency has recently proposed a 
regulation that redefines secondary 
treatment pursuant to the 1981 
amendments to section 304(d) of the 
CWA. 48 FR 52258. No\•ember 16, 1993. 
This related action will help provide 
reasonable certainty regarding POTWs 
applicable effluent limits and will 
facilitate implementation of this policy. 
EFFECTIVE DATE: This policy will be 
effective January 30. 1984. 
FOR FURTHER INFORMATION CONTACT: 
Robert W. Zeller. Ph.D .. U.S. 
Environmental Protection Agency. EN-
338. 401 M Street, SW .. Washington. 
D.C .. 20460 (202) 475-8304. 

Dated: )anu11ry :?3. 1904. 

William D. Ruckel,haus, 
Administrator. 

Statement of Policy 

When the Clean Water Act (CWA) 
w1ts passed in 197:?. Con~ress ga\·e 
municipalities until 1977 to comply with 
its requirements. Congress authorized 
the Environmental Protection Agency 
(EPA) to extend the deadline to 1983 and 
then again to July 1. 1988. for some 
municipalities. In addition. Congresi; 
amended the Act in 1981 to mcdify the 

' basic treatment requirements. Therfore, 
'. Congress has authorized EPA to give 

some municipalities several additional 
years to achieve compliance and has 

. also provided more reasonable 
treatment requirements for certain types 

.. of facilities. 
The CW.A requires all publicly-owned 

treatment works [POTWs) to meet the 
statutory compliance deadlines and to 
achieve the water quality objectives of 
the Act, whether or not they receive 

· FederRl funds. The EPA will focus on 
POTWs that previously received Federal 
funding assistance and are not currently 
in compliance with their applicable 
effluent limits. on all other major 
POTWs. and on minor POTWs that are 
contributing significantly to an 
impairment of water quality. EPA"s goal 
will be to obtain compliance by POTWs 
as soon as possible, and no later than 
July 1, 1988. Where there are 
extraordinary circwnstances that 
preclude compliance of such facilities by 
July 1, 1988. EPA will work with States 
and the affected municipal authorities to 
ensure that thP.se POTWs are on 
enforceable schedules for achie\•ing 
compliance as soon as possible 
thereafter. and are doing all they can in 
the meantime to abate pollution to the 
Nation·s waters. 

lmplement:>tion Strategy 

The Agency is committed to pursuing 
a clear course of.action that fulfills the 
intent of Congress and results in the 
maximum improvement in wa!cr quality. 
The Agency is also committed to 
protecting the public's financial 
investment in wastewater treatment 
facilities. To meet these objectives, the 
Agency expects EPA Regions and States 
to adhere to the National polic)' stated 
above and to use the followinsi 
mechanisms to carry out the intent of 
this policy. 

EPA Regions will cooperate with th~ir 
respective States to develop strategies 
that describe how they plan to bring 
noncomplying facilities into compliance. 
These strategies should include a 
complete inventory of all noncomplying 
facilities. should identify the affected 
municipalities consistent with the 
National policy. and should describe a 
plan to bring these POTWs into 
com'pliance as soon as possible. Regions 
and States will then use the annual 
State program grant negotiation process 
to reach agreement on the specific 
activities they will undertake to carry 
out the plan. 

Based on the information in the final 

. 
strategies. the permitting authority 
(Region or approved NPDES State) will 
require affected municipal authorities to 
develop one of the following as 
necessary: 

Composile Correction Plan: An 
affected municipality that has a 
constructed POTW that is not in 
compliance with its NPDES permit 
effluent limits will be required to 
develop a Composite Correction Plan 
(CCP). The CCP should describe the 
cause(s) of noncompliance. should 
outline the corrective actions necessary 
to achieve compliance, and should. 
provide a schedule for completing the 
required work and for achieving 
compliance. 

Municipal Compliance Plan: An 
affected municipality that needs to 
construct a wastewater treatment 
facility in order to achieve compliance 
will be required to develop a Municipal 
Compliance Plan [MCP). The MCP 
should describe the necessary treatment 
technology and estimated cost, should 
outline the proposed sources and 
methods of financing the proposed 
facility (both construction and 0&.M). 
and should provide a schedule for 
achieving compliance as soon as 
possible. 

The permitting authority will use the 
information in these plans and will work' 
with the affected municipality to 
develop s reasonable schedule for 
achieving compliance. ln any case 
where the affected municipal authority 
is unable to achieve compliance 
promptly. the permitting authority will, 
in addition to setting a schedule for 
achieving full compliance, ensure that 
the POTW undertakes appropriate 
interim steps that lead to full 
compliance as soon as possible. Where 
there are extraordinary circumstances 
that make it impossible for an affected 
municipal authority to meet a July 1. 
19&8 compliance date, the permitting 
authority will work with the affected 

. municipality to establish a fixed date 
schedule to achieve compliance in the 
ahortP.st, reasonable period of time 
thereafter. including interim abatement 
measures as appropriate. The general 
goal is to establish enforceable 
compliance schedules for all affected 
municipalities by the end of Fi' 1985. 
Once schedules for affected 
municipulitie& are in place, the 
permitting authority will monitor 
progress towards compliance and will 
take follow-up action as appropriate. 
Nothing in this policy is intended to 
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impede or delay any ongoing or future 
enforcement actions. 

01;en.iew 

EPA Headquarters will overview the 
implementation of this policy to ensure 
that actions taken by Regions and States 
are consistent with National policy and 
that the Agency as a whole is making 
progress towards meeting the statutory 
deadlines and achieving the water 
quality objectives of the Act. 

Dated: January 23, 1984. 
William D. Ruckelshaus. 
Administrator. 
fFR Due. M-:tll Filed i~-M: 9:45 •ml 
•1WNC COD£ G5IO-IOofol 

3833 
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"Mlinicipal Enforcement: The. Financial Ability Question", dated February 17, 
1984 •. 
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~~a J UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\ -~ WASHINGTON. D:C. 20460 . . .. . .• 

FEB 17 BM 

tf\I~{)~· ' r,~! ·,: ;.', ' 

f:QMP1 1;\N' r MUNI t(1''·1'\:· 1 

MEMORANDUM 

SUBJECT: Municipal Enforcement·: the; Fi,nancial Ability Question 

FROM: 

TO: 

. "' f .' /_ 
Louise D. Jacobs f/Y~·
Associate Enforcem~nt c6unsel 

for Water 

Addressees: Headquarters Water Program, Department of 
Justice, and OECM (Water) 

I was delighted with progress made in our meeting Thursday 
morning on this subject. Efforts made to discuss this subject 
among departments and among disciplines were worth the effort in 
my opinion, and we should do it more often. 

Following are some of the more important conclusions 
reached, as I understood them. 

0 The Off ice of Water will make clear to the Regions that 
priorities in ~unicipal cases lie first in correcting the 
substantial noncompliance among funded facilities. 

0 OECM will participate with the Office of Water in 
developing and sending to the Regions a statement of 
other qualifications which should be viewed as having 
high priority for litigation. (Regions should be cautioned 
not to view the development of this formula as a reason 
for delay in developing other cases which they presently 
consider important.) 

° For cases referred against POTWs built with Federal 
funds, no financial impossibility defense should be 
anticipated, and no special financial information will 
be requested from the Regions. 

° For cases dealing with POTW noncompliance where compliance 
can be achieved through proper o & M, no special financial 
information will be requested from the Regions. 



0 When a Region refers a case against a POTW which was not 
federally funded, and in regard to which construction 
is needed, the amount of financial information requested 
from the Region will depend on the stage the case has 
reached and other relevant circumstances. While we 
have not had sufficient experience with municipal enforce
ment to define this with precision, we can make the 
following agreement, based to some extent on past partial 
agreements: 

1. To justify filing a complaint, information listed in 
the attached exchange of memos (Ramsey and Jacobs) 
will be requested from the Region, to make a prima 
facie showing that construction expenditure proposed 
is not an impossibility for the municipal defendant. 

2. If the case proceeds into early stages of discovery 
and shows signs of being contested, information con
tained in the attached "Longest" questionnaire will 
be requested from the Regions. (It should be noted 
that this is information to be supplied in other 
contexts for other purposes and may in some cases 
already be on file in the Regions.) This information 
is intended to result in a balance sheet which shows 
municipal assets and liabilities and the~efore 
the relative financial health of the municipality. 

3. If discovery is extended, and there is indication 
of a seriously contested case which may well lead 
to full trial, an expert will be hired by the 
Agency to provide direction on any further financial 
information needed from the Region or from else
where. Funds are available in the FY84 OW budget 
for this purpose. ow and OECM can assist in 
locating and hiring experts. 

0 ow will provide OECM with information on ways in which 
financial data gathered for grants purposes has been 
applied in making grants decisions, to assist the Agency 
in maintaining a consistent position. 

0 OECM will gather examples of some successful municipal 
cases for ow to use in encouraging the Regions to 
prioritize cases properly and refer them promptly. 

These agreements, in my opinion, give us a good starting 
point for moving agressively into the implementation of enforce
ment aspects of the Administrator's municipal policy. As we 
encounter new problems, or as the Regions make us aware of 
new questions, I will hope to reconvene the participants for 
similarly constructive solutions. 



Again, thanks for your cooperation. 

Attendees: 

Rebecca Hanmer, OW 
Betsy LaRoe, OW 
Robert Zeller, OW 
Don Olson, OW 
Stephen Ramsey, DOJ 
Lloyd Guerci, DOJ 
John Lyon, OECM 
Jack Winder, OECM 
Elyse DiBiagio-Wood, OECM 

Attachment 

cc: Courtney Price 
Richard Mays 
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"Eliqib~lity for variances under section JOl(i}.(l) of the CWA"; dated April 
11·, 1984. 
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UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON, D.C. ::0460 

.~'~ ;~ 

.w'..J-

o,..-1CC O" 
CiE: .. ERAL. COUNSEL. 

SUBJECT: 

FKO~l: 

TO: 

Eligibility for Variances under Section 
30l(i)(l) of the Clean ~ater Act 

. 1.1 ( . 
Colburn T. Cherney;~ ,, . · 
Associate General .CouJ1·sel 
Water Division (LEU32\-l) 

Rebecca Hanmer 
Director · 
Oifice of Water Enforcement and 
Perrni~.s (EN-335) 

. ." :· . 

Bruce Barr~ct requested my legal 0pi~ion on a set oi 
five issu~s relating to che eligibility of publicly owned 
treatment works crorws) for complianc~ ext~nsions under 
Section 30l(i)(l) of the Clean Water Ace (C~A). This 
me;norandum responds to that request . 

. .. . QUEST10i·1 1 

(1) Can EPA (or an approved NPD~S St2ce) issue a Secci0n 
30l(i)(l) co~pliance extension to a rnunicip~l permittee th3t 
will not be receiving Federal funds to construct its treac~cnc 
facility? 

ANSWER 

Yes, if the permittee is otherwise eligible. In order 
to be eligible a POTW would have to establish that it applied 
by June 26, 1978 and meets a variety of substantive criteria 
discussed below. 

Discussion 

Under Section 30l(b)(l)(B) and (C) of the CWA, enacted 
in 1972, all POTWs were required to comply with secondary 
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treatr.i~nt, as well as a variety ot othi=r requirements, l/ by 
July l, 1977. To ossisc POTl·is co rnel!t thi= 1977 compliance 
deadline, Congress also ~nacted in 1972 Title II of the CWA, 
which provided Federal grant assistance for POTiJ construction. 
Congress did not, however, condition the applicability of 
the compliance deadline upon the timely receipt of F~dcral 
funds. See Stace Water Control Board v. Train, 559 f.2d 
921 (4th Cir. 1977). 

Manv POT\-ls failed to rne~t the 1977 deadline, in· pare 
because of delays in federal £undin8. Therefore, in the 
1977 Amendr.ients ·to the C\.JA, Congress crn.'.lct:ed a new Sectio"n 
30l(i)(l) granting EPA the authority to extend the compliance 
deadline for particular POTWs in appropriate circ~~stances. !I 
Section 30l(i)(l) as originally enacted read as follows: 

Where construction is required in 
order for a planned or existin8 publicly 
owned treat~ent works to achieve limitations 
under subsec:ion (b)(l)(B) vr (b)(l)(C) of 
this section, buc (A) construction cannot be 
co~pleced wichfti the tice required in such 
subsection. or (B) t~e United States has 
failed co make financial dssistance under this 
Ace available in ti~e to achieve such limitations 
by the ti~e specified in such subsection, the 
owner or ooerator of such treat:ient -;.Jor~~s mav 
request th~ Administrator (or if appropriate.the 
State) to issue a per~it pursu~n: to section ~02 
of this Act or to codify a p~rmit issued pursuant 
to that section to exc~nd such time for co~?liance. 
Any such request shall be filed with the Administr~tor 
(or if appropriate th~ State) within 180 days 
after the dace of enactment of this subsection. 
The Administr~tor (or if appropriate the State) 

1.1 These consist of "any more stringent limitation, including 
those necessary to meet water quality stand3rds, tr8atrnent 

standards, or schedule of compliance, established pursuant 
_to any State law or re3ulacions (under authority preserved 
by section 510), or any other Federal law or regulation, or 
required to implement any applicabl~ water quality stand3rd 
established pursuant to this Act." Section JOl(b) (1) (C). 

11 Congress also granted EPA authority to extend compli~nce 
deadlines for direct dischar~ers that had planned co 

discharge into POTWs chat were not yet fully constructed and 
were granted Section 30l(i)(l) extensions. See Section 30l(i)(2). 
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may grant such r~quest and issue or ~oJi:y such a 
p~rmit, which shall contain a schedule of compliance 
for the publicly owned treat~ent works based on 
the earliest date by which such finQncial assistance 
will be availabl~ from the United States ana 
construction can be co~pleted, but in no eve~t 
later than July l, 1983, and shall contHin such 
other ter8s and conditions, including those ncc2ssary 
to carry out sµbscction (b) through (g) of section 
201 of this Act, section 307 of this Ace, and such 
interim effluent limitations applicabl~ co ~hat ~ 
treatment works as the Administrator d~cer~ines 
are necessary to carry out th~ provision~ of t~is 
Act. 

On December 29, 1981, Congress again a~endcd the Clea~ 
Water Act by enacting the "~1unicipal Waste•.vatar Treacnent 
Construction Grant Amend::lents of 1931." P.L. 97-117 ("1981 
Amendments"). The 1981 amendr;ients reduced Feder.:>.l fundi:1g 
of POTWs, both in aggregate terms and in t~e maximun 
percentage of construc~ion;~oscs chac may be bar~~ by EPA. 

:. .· 

The 1981 Amendc:iencs also e:<.t;nde<..i t~1e co:i:;oli.:.ncc deacli~c 
for recipients of Section 30l(i) extensions to.July 1, 
1938. The remainder of the section was unchanged. Thus, 
the criteria that pr~viously applied to obtain1~g and gr~ntinG 
extensions have remained in effect. Con~ress did, ho~eve~. 
restrict the availability of extensions beyond July 1, 1933: 

The amendoent shall not be interpreted ·~r 
a pp l i e d t o ex t en d th e d a t e f o t· co 1.1 p l Lt n c e 
with section 30l(o)(l)(B) or (C) of th~ 
Fed~ral Water Pollution Control Act 
beyond schedules for compliance in eff cct 
as of the date. of enact:ient of this Act, 
except in cases where reciuctions in the 
amount of financial assistance under 
this Act or changed conditions affecting 
the rate of construction beyond the 
control of the owner or oper~tor will make 
it impossible to co~plete construction 
by July 1, 1983. 

1981 Amendments, Section 2l(a). 

The criteria set forth in Section JOl(i)(l) and in 
Section 2l(a) of the 1981 Amendments arc designed to assess 



whether a POT~ has justiiiably failcJ to achieve cornplianc~ 
with the rclt:vant cornpli.:ince deadline. ll These include tht:! 
POTW's ability to physically construct by the deadline; the 
impact of Federal failur~ to provide funding in a timely 
manner upon the POTlv's schedule; and chan~ed conditions that 
have affected the rate of constructon beyond the POT~'s 
control. None of chase statutory criteria makes a POT~'s 
eligibility for an extension contingent upon the likelihood 
that the POT~ will receiv~ Federal funds in the futu~e. 

Likewise, nothing in the legislative history prevents 
EPA from granting a Section 30l(i) extension to an other~ise 
elisible POTW that will not receive Fed2ral funds. The 
relevant legislative history consists of the followin~ brief 
discussion in the Senate Report: 

The 1972 Act originally required municipal plants 
to comply with ef~luenc limitations based on secondary 
treatment by 1977. This deadline proved to oe difficult, 
and in many cases iQpossible to meet, largely bec~use or 
insufficient Fede~al;iunding. The 1977 amenci~ents, 
therefore, per:nic::'ed· extension of the deacili:1e to 
!TI uni c i? al i t i 8 s a c ting i :-i good fa i: :1 w r. i ch we!:" e u n J. b 1 o:: 
to ~eet chis requireoe~t. Such extensions we~c to be 
in no cas~ later than July l, 1983. 

With the projected shor~fall in Feder3l expenditures, 
and che r~duced federal share for th~ construction grant 
program, it is once more aon~rent chat ~anv communities 

······-···-·· ····- · will be unaole to !1lCet the' '19:33 ()eadline. , The le.gislstio:: 
thus extends the deadline to 1988 for co~munities ~hich 
cannot meet earlier aeadlines bccaus~ feciGrai iuncis 
are not available. The Committ~e ernphasi:es thatthe 
sa~e gooa iaicn requirements now in existing law are 
also extended to facilities seeking the new extension. 

* * * * * 
The Committee is aware that a number of communities 

are und~r court orders to comply with certain pollution 
control deadlines. These communities will not be 
helped by the further program limitations and reduced 
funding imposed by this legislation. This provision 

ll The relcv::rnt co!!lpliance deadline at present is either no 
later than July l, 1977, or, for POT~Js th.:it were gr,rntcJ 

Section 30l(i)(l) extensions, no later th~n July 1, 19S3. 
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~xo ress es t!1~ sense 1)f the Cong r~s s chat courts in 
su~ervision of court 0rders for ~uch non-co~plying 
municipalities take cognizance of the amendments 
contained in this legislation in their consideration 
of modifications to $UCh deadlines. 

Senate Report No. 97-204, 97th Cong., 1st Se::>s. (19Bl), at 17 
(emphasis added). 

Under no circul!lstances, however, may a POT~J del.::i.y 
co:npliance beyond July 1, 1988. Section 30l(i) providt:!S thilt 
any extension "shall contai:1 a schedule of co!11pliance for the 
publicly owned treat~ent works based on the earliest date by 
which such financial assistance will be availabl~ from the 
United States and construc:ion can be completed, but in no 
event later tpan Ju1=.LJ:_,_ 1988" (emphasis added) ana muse 
contain interim lim1cations or oth~r necessary require~ents. 
Thus, even if the POT~ does not anticipate receiving any Fedc~al 
funas, it is requiretl to construct and achieve co~pliance. ~/ 
The quoted language does indicate, howevi:r, that the schedu1r:d 
availability of Federal fu~ding is a relevant facto~ ·in 
es t~o 1 ish ing a s checule· ,of' cc:::p l ia.nce for POT:~s chat are 
granted extensions under Section 30l(i). 

Can a Sectjon 30l(i)(l) coraoliance extension bevond 
July 1, 1983 be issued to a petmlttce that applied f~r an 
extension by Ju-;ie 26, 1978, if EPA (or <.tn approved :~PDES 
State) never acted on th-= reques-c? ... - - ......... . 

ANS\·icR 

Yes. 

DISCUSSION 

The 1977 Arnendr:ients to the CWr\ provide that EPA may 
grant an extension to any eligible POTW chat applied in a 
timeij manner .. There is no deadline by which EPA is 
required to gra11c or deny the extension. The 1981 ..\Qcndnc'!"lcs 
and legislative history diti not alter this conclusion. 

!::_/ Moreover, we note that the 1981 a~endi::cnts cut back on the 
_ Federal grants prognun without providin3 .:i waiver for 

unfunded POTWs. Theretorc, POTWs do not have .:i reason~blc 
basis.co ~xpect ch~c ConGrcss will provid~ furth~r relief fro~ 
COiilp b.ance dead l i ncs in th~ Eu tu:-c. 
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QUESTION 3 

Is a permittee that requested a Section 30l(i)(l) 
compliance extension upon which EPA (or the approved State) 
did not act in violation of the Act or ~PDES regulations? 

Yes, if the permittee has not achieved compliance with 
the requirements oi Section 30l(b)(l)(3) and (C) by the deadline 
set forth in its permit. 

DISCUSSION 

Initially, all POTWs should have been issued permits 
requiring compliance with Section 30l(b)(l)(S) and (C) not 
later than July l, 1977. This permit d~adline remains in 
effect unless the permit is modified by EPA (or the approved 
State) under Section 30l(i)(l). If EPA (or the approved 
State) has not modified the permit to ext~nd the deadline 
~nd the per:ni t t i:e .. has ilO t ac=-: iev~J co::p 1 iance by the dead 1 ine, 
then the p e rr.1 i t tee : is i :i "J .(o l 3 t ion of i ts p e rrn i t.. 2 I 

QUESTION 4 

Can EPA bring an enforce~ent action against a POTW 
where EPA has not yet acted upon the FOT~;·s timely Section 
30l(i)(l) request? 

Yes·. 

DISCUSS IO?~ 

EPA may br~ng an enforcement action under Section 309 of 
the Act against any permittee that is violating its per~it. 
If a POTW has not complied with the compliance deadline in 
its permit, it is subject to an enfo~cement action. 

The statute does not provide any defense against 
enforcement based upon the penaency of a request £or an 
extension, variance, or other permit modification. While the 

11 The Senate Report described the reported bill as ext~nding 
the 1983 deadline. However, like the enacted arnend~~nt, 

the bill itself did not extend th~ deadline. Rather, it 
authorized EPA to do so on a casc-bv-~ase basis therebv 
assuring, a~ noted in the Senace Re~ort, that o~ly good~f3i:h 
actors receive such extensions. 
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is sue has ,,. e t to 3. r i s ..: i n an v C l !.! an ~·,i a t ~ r Ac t ca s c , i t h .:1 s 
been he id that ~nrorcem~nt ~cc ions tJay proceed, and compliance 
ord~rs may be issued, under the Clean Air Act against violators 
of State Implementation Plans (SIPs), despite the pendency 
of variance requests. Train v. Natural Resources Defense 
Council, 421 U.S. 60,92 (1975); Ohio Env1ronment3l Council 
v. U.S. District Court, 565 r.2d J9J, 397 (6tn Cir. 1977); 
Ge c C\' o i l Co • v • Ru c Ke l s h au s , 4 6 7 F • 2 d 3 4 9 ( 3 r ci C i r . l 9 7 2 ) . 

None of the Clean Air Act C3ses ci:~d above involved 
delays as lengthy as EPA's six-year delay in deciding rnany 
30l(i) extension requests. However, the principle tha~ valid 
existing requirements are enforceable re~ains tr~e i~ any 
c~se. If a POTiJ believes chat the Agency is unduly delaying 
its Section 30l(i) decision to the ?OT~'s detriment, the 
POTW can challenge the Agency delay, as disc~ssed belo~. 
Such delay is not, however, a deiense against enforce~ent or 
the existing requirement. 

This does not mean chat a cour: would ig~ore a pending 
variance request~ If EPA were to bring an eniorc~~enc accicn 
against r.>. POT~.; '-Nithout hdv,ing acted upon the POT~.;· s 301( i) 
request, the POTN ~ay see~ (by 3ssertins c. counterclaim or 
initiating a separate lawsuit) to co~?el SPA to ace upon the 
request. Uncier the Administrative Procedure Act (APA), 5 
U.S.C. §706(1), a reviewin& court§_/ Qay "com~el agenc:,: 
action unlawfully ·withheld or unr2aso:Jajly delayed." 
Further~ore, the APA Benerally requir~s agencies co conclude 
macters "[·...l] ith due regard for the ccn'.renicncc and nec~ssi:y 
of the parties or their representati\'es Glnd wit:1in a re~so:;a~}...: 
t i~ e • II 5 u • s • c • § 5 5 s ( 0) • 

A claim to-co!'!'!pel agency action r:iiGht also be asser-ted 
und~r Section 505(a)(2) of the CWA, which provides for an 
ace ion in district· court against t:he Adininiscr.:i.cor "wh12:re 
there is alleged a failure of the Administrator co periorm 
any act or ducj under this Act whic~ is not discretionary 
with tne Administrator." A cuurt migh::: accept: a POT~V'' s 
ar3ument cha~ th~ duty t? ace ~pon a 30l(i) requ~st within a 
reasonable ti~e is not discretionary. See, e.g., Rice-Research 
Imnroves the Environment v. Cost:le, 650 F.2d 1312, 132~ 
(5th.Cir. 1931). See also FTC v. And~rson 631 F.2d 741 
(D.C. Cir. 1979); NaaerV":- FCC, 520 F.2d 132 (D.C. Cir. 1975). 

6/ "Reviewing court" is undefined. However, Section 702 of 
the APA proviJes that unle~s prior, adequate and exclusive 

opportun.i....:/ _or juciici.:il rcvie· . .; is provided by l.::iw, agcnc·: 
action is suojr:c.:t to .J ....... .;,,cial r~vi~~" in civil ur c:rii:iin.11' 
proceed inz,~ ~or j ud ic i.J. l entor<.:~1.it..: ....... 
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It the POT'i; asserts a ~laim. a court may t,Jell stay the 
enforcement proceeding p~nciing an agency decision un the 
Section 30l(i) request. In an ~xtrcme case where agency 
delay has prejudi~ed the POT~'s ability to Jeiend itself 
(e.g., if POTW employees ~ith p~rtinent knowl~dge h~ve leit 
its employ and are t.mdvailaole), the <..:ou:-t :nignt even dis:niss 
the lawsuit. See, e.P..., EEOC v. Libertv Loan Cor:i., 584 
F • 2 d S S 3 ( 8 th C i r . 19 7 .3 ) ancl" ca s es c i L: e u ch e r e in a t 8 5 S • 

Finally, even if the cuurt allows the case to proceed co 
jucignent in EPA's favor, either before or aiter a final 3gency 
action on the 30l(i) request, the court maintains a grca~ · 
deal of equitable disc=etion to fashion appropriate remedies 
for violations of Clean Wat~r Ac: requirements. Weinber2er 
v. Romero-Barcelo. 456 U.S. 305 (1982). Moreover, a cour: 
would li~ely be mindful of the admonition in the Senate Re?or:, 
suorc. at 17, that cour:s take cognizance of the ,1981 amend::ien:s 
to Sec:ion 30l(i) in addressing inst~nces of municipal non
cocpliance and fashioning new courc-ordered deadlines. If a 
POTW submitted a Section 30l(i) :equest in good faith, and 
EPA has finally denied the r~qu~sc only after years oi delay, 
a Cour: :nay well ·~xerc:i.se_.'i·ts discrt?:Lm 'by declining to 
i~cose subscantial.penal:i~s or a burciensorne comoliance 
schedule upon the ?bT~. · 

QUESTIOM 5 

Can EPA use the A<l~i~isc~ativc Order proce~s (Secti0n 
309(a)(5)) to issue complidnc~ scheciul~s in lieu oi ooc:=yi~g 

..... ······-·-··or reissuing per7:1its for ·municipa.l.:.ti..:::s c!lat are eligibl12 
for Section 30l(i)(l) compliance extensior.s? 

ANS\·JER 

Administrative 0rders can be uscJ, but not "in lieu" or 
S e c t i on 3 0 l ( i ) . ( 1 ) c o:n p l i an c e ex t en:.; i on s . 

DISCUSS ro:·J 

Ad~inistrative orders unuer Section 309(a)(3) and (S)(A) ll 
cannot be used "in lieu" of Section JOl(i)(l) extensions 

71 Section 309(a)(J) provides: 

Whenever on the basis of any information availabl~ to hi1:i 
the Administrator finds that any person is in violdti0n oi 

( FOOT:IOTE CONT VJUED ON ~:scr PAGE) 
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because the two pr0c~sses are functionally 1J1stinct. A 
Section JOl(i)(l) extension is sec tor[!1 in a per~ic, which 
thereby establishes a new compliance deadline for the POTW. 
An administrative order i::; an enforc~mt:!nt dction. Compliance 
with the ord~r do~s not reli~ve che POT~ from its legal 
obli3ation to comply with t~1~ p.:r~i t Jc~dlinc. See ~!or.:::c:-nc:-•; 
En vi r on men ta 1 Co a 1 i t i on v . E P :\ , 19 E . R . C . 116 9 , 11 7 l ( !) • C • ··
Cir. 1983). The ora~r merely assur~z the POT~ that EPA will 
exercise its discretion not to enforce aguinsc the permit 
violation if the POIW complies ~ith a specified set of 
requirements. -

The distinction between Section JOl(i) extensions and 
adrninistr~tive orders may be important from the POTW's poi~c 
of view. If the ?OT~ is issued a pe~~it containing a Section 
30l(i) extension and complies '..Jith that perrnit, the POT' • .; has 
a good defense to citizens' suits. If the ?OTW does not 
receive such an extension, it will b~ subject to citizens' 
suits alleging a ?ermi~ violation; co~pliance ~ich an 
acirniniscracive order is no defense to such a lawsuit. See 
Montgonerv Environmental Coalition v. EPA sucra, at n. 6. 
Ti11::reiore, if EPA .. wOUl\") attC:n:::>t co '.lS':: aci::ii:li.st~.:itiVt: orce:-s 
on a broad scale "in lie•J ··oi"- 301( i) extensions, it would ':ie 

(FOOT~OTE 7 CONTI~UED) 

sections 301, 302, 306, 307, 308, 313, or ~05 oi this Ac:, or 
is in violacion of any ?e!"rni: condition or limit2t:ion 
·implementing any of such sectibns in a per~ic issued uncic~ 
section 402 of this Act ... , he shall issue an ord~r 
requiring such person. to co8ply with such section or requir.;.;::ier;.:, 
or he shall bring a civil action in accordance wi:h subseccio:l 
(b) of this section. 

Section 309(~)(5)(A) provides: 

Any order issued under this subsection shall be by personal 
service, shall state with reasonable specificity the nature 
of the violation, and shall specify a time for complianc~ not 
co exceed thirty days in the case of a viol;1tion oi an interi~ 
cu1i1? l iance s che<lule or oper:it ion and maintenance requi re!!len t 
and not to exce~J a time the Adrninist~ator determines to be 
reasonable in the c~se oi ~ violation of a final deadline, 
taki:-ig into account the s~riousness or· the violation and any 
good faith efforts to co~ply with applicabl2 requirements. 
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placinu those POT\;s at risk despite Con5ress' cle:::i.r intent 
to aff~rd th€m relief. 8/ 

Nonetheless, the use of administrative orders und~r 
Section 309(a)(S) is a per~issibl~ means of issuing enforceable 
cornoliance schedules to POTWs chac are not complying with their 
p~r~its. While an administrative order does no: shield a POT~ 
from citizens suits, it does providu governmental assurances 
of non-enforcement if the ord~r is co~plied with. Furth~r~ore, 
ir a citizen suit is brought, the Administrative order is 
likely to be assigned significant weight by a reviewing court. 21 

~ . 

8/ As noted above, the failure to ac: upon requests for 
Section 30l(i) extensions gives rise co potential ac:ions 

by POTWs or others to tornpel Agency action. Moreover, in a 
.... ··-·· - -·· recent case dee id ed under the Resource Cons erva c ion anJ 

Recovery Act (RCRii.), the Court held th<J.t a ~~ner:i.1 agenc:: 
policy not to issue _RC~~ permits to certnin tY?CS of facilit:~s 
jeopardized the·rights and interests of parties and was 
th~refore a rule reviewabl~ in the U.S. Circuit Court of 
Appeals. Environ~ental Defense Fund v. Gorsuc~. 713 F.2d 802 
(~.C. Cir. 19&.3). Extendintt this r{ni: oi-r-easoning, a petitioner 
might argue that an EPA "de:!<.:ision" not to act upon Section 
30l(i) (1) appiic:icions is a rule and ch.:illenge this "rule" 
in the U.S. Circuit Court of Appeals, alleging that the rul~ 
i!> arbitrary and capricious or is other-:vise withouc legal 
ba~is. 

~/ ·rhe issuance of A.O.s with reasonable compliance schedules 
also might help EPA defend against a Section 505 action 

seeking to compel Agency action on the Section 30l(i) application. 

cc: Louise Jacobs 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCV 
WASHINGTON. O.C. 20460 

AP n l 'i 1S'~4 

MEMORANDUM 

OFFICr 01" 
WATI R 

SUBJECT: Regional and State Guidance on the National Municip.il 
Policy 

FROM: Jack E. Rava~ If?..· -
Assistant Administrat~r 

TO: Regionai Administrators 
State Program Directors 

O~ J~nuary 23, 1984, the Administrator signed the National 
Mun;cipal Policy. The release of the signed Policy was preceded ~· 
a series of public briefings and other announcements to alert ou. 
various constituencies that we intend to carry out the Policy 
immediately. The issuance of this Policy signaled a new era in 
municipal compliance and enforcement, and we must now move forwar( 
to carry out its objectives. 

Since the release of the Policy, we have tracked the developme.'t 
of State municipaJ. strategies through the Regional Offices. The 
target date for completion of those strategies was April 1, 1984. 
Thus far, only Rcgi~n VI has submitted strategies for its States, 
and we app:ceciat~ >.1eir timeliness. I expect the remaining State 
strategies, including the categorized list of noncomplying facilities, 
to be completed immediately, as they are an essential element of 
your §106 program pl~nning for FY85. We must adhere to this schedule 
to ensure our ability to establish enforceable schedules by the end 
of FY85 for all noncomplying POTWs that need construction to meet, 
the requirements of the Clean Water Act. 

In order to. facil;tate the coordination betwe~n Regions and 
States in this critical early period, we are providing the attacheo 
guidance for carrying out the Policy. This product was jointly 
developed over a long period by Regions, States, and representatives 
of ASIWPCA. We consider this our operational guidance, but it has 
been forwarded to OMB for clearance under the Paperwork Reducti0n 
Act, and it will become final upon OMR clearance (30-60 days). Yo 1 

will note that· we have withheld the sample financial capahility 
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REGIONAL AND STATE GUIDANCE 

ON THE 

NATIONAL MUNICIPAL POLICY 

BACKGROUND 

The Clean Water Act (CWA) originally established July 1, 1977, 
as the statutory deadline for publicly-owned treatment works (POTWs) 
to comply with both water quality-based and technology-based per
mit requirements. Congress later authorized the Agency to extend 
the compliance deadline for certain municipalities. In order to 
receive an extension under §30l(i) of the CWA, a municipality had 
to apply by June 1978 and to demonstrate in its application that 
construction could not be completed by the July 1, 1977 deadline, 
or that the Federal Government had failed to provide grants in 
time to allow the POTW to meet the deadline. EPA or the State was 
authorized to extend the compliance date for such POTWs to the 
earliest date by which grants would be made available and construc
tion could be completed, but no later than July l, 1983. 

In 1981, Congress recognized the need to provide additional 
time for some POTWs to achieve compliance and amended §30l(i) to 
allow eligible facilities additional time to comply with their 
applicable effluent limits. EP.A or the State is authorized to 
extend the compliance date for eligible POTWs to the earliest date 
by which grants are available and construction can be completed, 
but no later than July 1, 1988. A POTW is eligible for an exten
sion beyond 1983 only where reductions in the amount of financial 
assistance under the CWA or changed conditions affecting the rate 
of construction, beyond the control of the owner or operator, made 
it impossible to complete construction by July 1, 1983. Any muni
cipality that is not currently in compliance with its permit re
quirements and has not received a §30l(i) extension, is in viola
tion of the July 1, 1977, statutory compliance deadline. There 
are, however, many §30l(i) applications that have never been acted 
upon. 

In 1981, Congress also amended other sections of the CWA to 
provide significant reform and redirection to the Federal Construc
tion Grants Program. Congress, for example, amended §201 of the 
CWA to reduce both the number of categories of POTW construction 
costs that are eligible for Federal funding after September 1984, 
and the Federal share of the total eligible costs. These changes 
indicate a Congressional intent to reduce local dependence on 
Federal funding assistance and to increase local accountability 
for achieving compliance with the requirements of the CWA. 
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Also in 1981, §304(d) of the CWA wa-s amended to specify cer
tain less costly treatment technologies that are the equivalent of 
providing secondary treatment. The Agency has published a proposed 
regulation that establishes a class of equivalent secondary treat
ment works. The issuance of the National Municipal Policy has been 
timed to follow the proposal of the new definition of secondary 
treatment. 

Because of historic and current problems with municipal compli
ance, the Agency developed the National Municipal Policy, which 
places renewed emphasis on improving municipal compliance rates in 
order to protect the Nation's water quality. The policy basically 
reaffirms that municipalities must comply with the statutory dead
lines in the CWA, whether or not they receive Federal funds. While 
the deadlines in the CWA apply to all POTWs, the policy states that 
the Agency will focus its compliance efforts on 1) fully constructe.d 
POTWs that previously received Federal funding assistance and are 
not currently meeting their permit limits, 2) on all other major 
POTWs, and 3) on minor POTWs that are contributing significantly 
to an impairment of water quality. The policy also recognizes that 
there may be extraordinary circumstances that make it impossible 
for some municipalities to comply even by 1988. In such cases, 
provided that the municipality has acted in good faith, the Agency 
will work with the States and ~he affected municipalities to estab
lish enforceable schedules for achieving compliance as soon as pos
sible thereafter. These schedules will also require such munici
palities to undertake appropriate, interim abatement measures. 
Nothing in the Policy is intended to impede or delay any ongoing or 
future enforcement actions. 

This guidance sets forth a logical approach for implementing 
the National Municipal Policy. The document is divided into four 
main sections: an introduction, which presents a tiered approach 
for addressing the problem of municipal noncompliance, as well as 
guiding principles for implementation; a section that describes 
Regional/State strategies, which are the basic planning documents 
that permitting authorities should use to carry out the policy; a 
section that discusses specific problems that permitting authori
ties may encounter in implementing the policy, as well as suggested 
mechanisms for addressing particular kinds of noncompliance; and 
a final section that describes how Regions and States should use 
the annual §106 program planning process to reach agreement on the 
specific activities that States and EPA will undertake to carry 
out the policy. 

INTRODUCTION 

The National Municipal Policy identifies certain planning and 
program management activities that are considered essential in car
rying out the Policy. State-specific strategies are the primary 
pl&nning mechanisms for coordinating Regional and State efforts 
and resources to accelerat~ effective regulatory action across the 
broad front·of municipal noncompliance. To develop comprehensive 
strategies, Regions and States need to coordinate carefully their 
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permit, grant, and compliance/enforcement programs to provide the 
mutual assistance necessary to meet the goals of the Policy. The 
content of State strategies is discussed on page six of this guidance. 

The Policy also sets forth clear National priorities for 
action. In support of these priorities, this guidance presents a 
three-tiered approach for Regions and States to use in addressing 
the POTW noncompliance problem. It places primary importance on 
completed facilities that are not in compliance, especially those 
that used EPA funds for construction. The goal here is to achieve 
maximum pollution abatement through effective operation, and to 
realize the full water quality benefits of construction grant 
funding. 

As this first universe is addressed, Regions and States 
should next consider affected municipalities that are already in 
the grants process; this includes those municipalities that have 
already received a construction grant and those on the fundable 
portion of the State's priority list. The goal here is simply to 
move these projects through the grants and construction phases as 
quickly as possible, and to manage the grants and the schedules 
so that the completed plants will meet certification requirements 
one year after initial operation. 

Next are those affected municipalities that need construction 
to meet statutory requirements and will not, or are not likely to, 
receive EPA grant assistance. This group poses the most difficulty 
in designing reasonable schedules, and will ~equire the most sensi
tivity on the part of Regions and States. The goal here will be to 
work with these affected municipalities to develop schedules that 
enable them to achieve compliance as soon as it is technically and 
financially possible. Within this group, the focus should be on 
major POTWs and on minors that are contributing significantly to an 
impairment of water quali·ty. 

The following principles should be used by the Regions and 
the States as a guide in developing State-specific strategies and 
compliance schedules for affected municipalities. 

Responsibility for compliance rests with each municipality. 

Municipalities should make every eff6rt to comply expedi
tiously with the requirements of the CWA, whether or not they 
receive Federal funds. Local governments should select an appro
priate treatment technology and explore the full range of alter
native financing methods available to them not only to construct 
these treatment works, but also to provide for adequate operation, 
maintenance, and replacement (OM&R). 

Funding decisions should be based on the potential for water quality 
improvement. 

States should dedicate available EPA funds on a priority basis 
toward those POTW construction projects with the greatest potential 
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for environmental benefits as· provided by tne CWA, EPA regulations, 
and priority list guidance.l This may be accomplished by sound State 
management of construction grant project priority systems and lists, 
and State review and revision, as appropriate, of water quality 
standards (WQS) and waste load allocations (WLA). 

Special emphasis should be placed on compliance by POTWs that have 
completed construction of the necessary treatment facilities. 

Municipalities with fully constructed POTWs must achieve and 
maintain compliance with their permit limits. EPA and the States 
will exercise all available administrative and judicial options 
needed to assure that noncomplying POTWs achieve and maintain 
compliance with their NPDES permits. 

Construction grant agreements must be honored, and grant and permit 
schedules must be coordinated. 

Municipalities that receive EPA construction grant assistance 
are responsible for meeting the terms of their grant agreements. 
EPA will enforce grant conditions, if necessary, to assure that 
POTWs constructed with EPA funds achieve compliance with final 
effluent limits. EPA and the States will ensure that compliance 
schedules in construction grant agreements are consistent with com
pliance schedules in NPDES permits (when a §30l(i) extension has 
been granted), and also Administrative Orders (AOs), judicial 
orders, or comparable State actions. Any changes in grant sched
ules should be justified and coordirtated with the others. 

EPA and States should provide municipalities with as much certainty 
as possible regarding applicable permit limits prior to requiring 
commitments to major capital investments. 

EPA will provide technical information on the redefinition of 
secondary treatment (consistent with the 1981 CWA Amendments) and 
will issue tentative §30l(h) variance decisions as quickly as pos
sible. EPA and the States are responsible for the review and, 
where appropriate, modification of permits to accommodate revised 
WQS, WLAs, and secondary treatment criteria in accordance with EPA 
regulations. In this context, States should act quickly to notify 
municipalities of any proposed secondary treatment changes or modi
fications to WLA for POTWs. However, municipalities are account
able for POTW compliance with statutory requirements at all times. 

Compliance schedules should be reasonable. 

Regions and States will reissue permits to those municipali
ties eligible under §30l(i) of the CWA, or will issue AOs (or will 
obtain judicial orders in appropriate cases) with fixed-date compli
ance schedules. These schedules should provide municipalities with 

1 §216 of the CWA and EPA'·S· construction grant regulations, 
40 CFR 35.2015(b). 
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sufficient time to design and construct needed treatment facilities, 
and to achieve compliance with applicable effluent limits and other 
enforceable requirements; schedules should generally require munici
palities to be in compliance with their applicable effluent limits 
as soon as possible and no later than July 1, 1988. 

Where extraordinary circumstances preclude compliance by July 
1988, EPA will work with the State and the affected municipal author
ities to ensure that these POTWs are on enforceable schedules for 
achieving compliance as soon as possible thereafter; the presumption 
is that any extension beyond July 1988, will be through a judicial 
enforcement action. These municipalities should be asked to explain 
how they plan to finance interim abatement measures, as well as how 
they plan to finance any construction necessary to meet statutory 
requirements by the earliest possible date after July 1, 1988.2 

Where compliance cannot be achieved promptly, POTWs should take 
ste s toward compliance with a licable 

At any time, EPA and the State may establish compliance sched
ules that require interim steps toward compliance (phased reduction 
of pollutant discharges). Such interim steps may be appropriate 
when final resolution of permit limits or final compliance will be 
significantly delayed and there are logical abatement measures that 
can be accomplished promptly, or where EPA or the State determines 
that final compliance cannot be achieved by 1988. However, resolu
tion of final or applicable permit effluent limits and the setting' 
of appropriate final compliance schedules should remain the highest 
priority. 

Phased reductions may also be warranted where States are re
vising secondary treatment standards, WQS, or WLA, or are conduct
ing studies to determine water quality-baseq effluent limits and 
the need for related advanced treatment (AT) facilities. Finally, 
EPA or the States may establish interim effluent limits and asso
ciated compliance schedules, on a case-by-case basis, as noncom
plying POTWs move toward compliance with final (applicable) efflu
ent limits. The use of Federal grant assistance may not allow 
phased or segmented projects in some cases (see 40 CFR 35.2108). 

2 The Agency will be providing additional guidance showing how the 
information necessary to demonstrate financial capability might 
be displayed. In addition, the municipality may use any format 
it chooses, a capital improvement plan, a financial plan, a 
separate chapter in the Facility Plan, or procedures prescribed 
by an approved State, provided that the information required is 
adequately addressed. 
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STATE STRATEGIES: THE FRAMEWORK FOR CARRYING OUT THE POLICY 

The National Municipal Policy requires Regions and States to 
develop long-range planning documents or "strategies" that describe 
how they plan to bring noncomplying facilities into compliance by 
the target dates. These documents should be the lon·g-term plans 
for achieving compliance based on the specific circumstances that 
face affected municipalities and the laws and regulations ihat 
govern each State's actions. The process of developing a strategy 
provides each Region and State with an opportunity to establish the 
proper protocol and control mechanisms, consistent with the Policy, 
for carrying out the goals and intent of the Policy. 

From a National program management perspective, development of 
strategies will promote uniform, consistent implementation of the 
Policy. From the Regional and State manager's point of view, the 
strategies will provide a hierarchy of work priorities, a phased 
approach to implementation, a reasonable schedule of target dates, 
and a convenient way to track accomplishments. Properly prepared, 
the strategies will provide contingency plans in the event of cir
cumstances beyond the control of the regulatory agency. 

Regions and the States should form a partnership to develop 
State-specific strategies so that the interests of both agencies 
are served in reaching a common goal. These strategies should: 

1. Describe the basis and method for setting priorities consistent 
with the National Policy. 

2. Identify (list) all municipalities that are out of compliance 
with their statutory requirements.3 

3. Develop a schedule for working with affected municipalities to 
provide final decisions on applicable effluent limit~ and· com
pliance schedules by the end of FY 1985. Wherever possible, 
such schedules should generally require compliance with statu
tory requirements as soon as possible, and no later than 
July 1, 1988, unless extraordinary circumstances make compliance 
by July 1, 1988, impossible. 

4. Describe the procedures and coordinating mechanisms to ensure 
program consistency, especially between compliance schedules in 
permits, AOs or judicial orders, and construction grants sched
ules. 

3 It is recommended that Regions and States review the attached 
"Permit Issuance and Compliance Development ~able," and the 
accompanying sequence of activities. This will help organize 
the universe of noncomplying municipalities into manageable 
subcategories and to identify the basic steps to take in deter
mining applicable effluent limits and establishing compliance 
schedules. 
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Examples of such activities include4: 

a. Criteria development for setting priorities for permit, 
grant, and compliance actions to carry out the State 
strategy. 

b. Information gathering for making decisions on applicable 
effluent limits. 

c. Case-by-case technical review and decision making. 
d. Management and information systems, including policies and 

procedures. 
e. State/EPA coordinating mechanisms to develop and modify 

permit and grant schedules, and to track and report compli
ance improvement activities. 

f. Integration with §106 program planning, leading to the 
establishment of firm commitments for each fiscal year. 

g. Periodic adjustment of State strategies, if appropriate, 
during §106 program reviews. · 

5. Describe a general schedule, by fiscal year, for achieving com
pliance with all statutory requirements as soon as possible, and 
no later than July 1988. Where extraordinary circumstances pre
clude compliance by July 1, 1988, describe a contingency plan 
for achieving compliance beyond that date and develop criteria 
and schedules for achieving compliance by the earliest possible 
date thereafter, including interim abatement measures as appro
priate. The presumption is that all schedules that go beyond 
1988 should be established through a judicial enforcement action. 

Data to establish applicable effluent limits and compliance 
schedules for many noncomplying POTWs should be available imme
diately; the schedules for these and many other POTWs can be de
veloped and included in State strategies by March 31, 1984. The 
general goal is to establish enforceable compliance schedules for 
all affected municipalities by the end of FY 1985. 

State activities associated with developing and carrying out 
the strategies are eligible for EPA funding under §106 and §205(j) 
of the CWA. States with delegated construction grant programs 
under the CWA may also receive grant funds to carry out this policy 
under §205(g) of the CWA. 

EXECUTING THE STATE STRATEGIES 

The State strategies described above will provide Regions and 
States with a complete inventory of all noncomplying facilities, 

4 The guidance established in the "Enforcement Management System" 
(EMS), March 1977, is recommended in developing State strategies. 
use of the Permit Compliance System (PCS) as the primary data 
management system will facilitate effective coordination, com
munication, and data management. States will also benefit from 
increased participation in PCS. 



-8-

will identify af fecte~ municipalities consistent with the National 
policy and guidance, and will establish the most appropriate way to 
achieve compliance given the particular circumstances facing each 
affected municipality. 

As stated earlier in this guidance, noncomplying municipali
ties should be addressed in three tiers: completed facilities that 
are not in compliance with their final effluent limits; municipali-
ties that have or will receive Federal grant assistance for needed 
construction by September 30, 1985; and municipalities that are not 
expected to be funded. The following sections describe the special 
problems that the permitting authority may encounter in dealing 
with each of these categories of noncompliers, as well as the mech
anisms that should be used to achieve compliance. The final section 
presents some special considerations related to routine compliance 
monitoring and enforcement activities. 

Approach to Take with Completed POTWs 

Municipalities that have completed POTW construction, but are 
failing to achieve final effluent limits, may be required to per
form an in-depth, diagnostic evaluation (analysis) of the causes of 
noncompliance and to develop a detailed Composite Cor~ection Plan 
(CCP) for bringing the POTW into compliance as soon as possible. 
The permitting authority can require a CCP through an AO or through 
other appropriate enforcement mechanisms. The affected municipality 
may choose to complete the CCP with its own in-house expertise or 
may use an outside consultant. 

Based on the results of the diagnostic evaluation, the CCP 
should: 

1. Discuss/explain the cause(s) of noncompliance. 
2. Discuss the corrective steps required to achieve compliance, 

their cost, and the proposed method of financing those steps, 
including whether there is: 

a. A plan of operation that identifies annual O&M costs. 
b. A financial management system that adequately accounts 

for revenues and expenditures. 
c. A user charge/revenue system that generates sufficient 

revenues to operate, maintain, and replace the treatment 
works. 

3. Provide an expeditious schedule for completing the required 
steps and for achieving compliance. 

Once the CCP is completed, it should be submitted to the Re
gion or the State for review. If the CCP appears technically and 
financially sound, the permitting authority should use an AO or 
judicial Consent Decree to require the municipality to carry out 
the plan at its own expense. 
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While CCPs will be the most common mechanism for returning 
constructed facilities to compliance, there are two other kinds of 
situations that Regions and States will encounter. First, section 
204(d)(2) of the CWA, as amended in 1981, requires municipalities 
that construct POTWs with EPA grants made after May 12, 1982, to 
certify the performance of those POTWs one year after initial oper
ation. Grantees that cannot certify compliance with both perform
ance and design standards are required to submit a Corrective Ac
tion Plan (CAP} and to correct the operating deficiencies promptly 
at other than EPA expense. EPA will place a high priority on track
ing the performance certifications, the CAPs, and the resulting cor
rective actions. Since the CCP and CAP are similar documents, the 
CAP should be used in lieu of the CCP where appropriate. The re
quired elements of a CAP are described in EPA regulation 40 CFR 
35.2218(c)(l). 

Once a plant has been certified as operational, it must con
tinue to meet its final limits or it is subject to any of the en
forcement mechanisms available to the permitting authority. The 
requirements under §204(d}(2) are designed to protect the public's 
investment in the project. If a plant cannot meet certification 
requirements, the grant program can enforce grant conditions. 
Appropriate enforcement actions may also be taken under §309. 

The second situation involves the.special circumstances asso
ciated with enforcement actions against completed POTWs that were 
not originally planned, designed ·or constructed to meet the current 
secondary treatment requirements, e.g., P.L. 84-660 facilities. 
Since POTWs previously funded under P.L. 84-660, or otherwise 
funded prior to the August 17, 1973, secondary treatment regulation, 
may be incapable of meeting secondary treatment, State strategies 
must make a conscious determination of whether such facilities 
will be treated as completed (tier one} or unfunded (tier three} 
facilities. 

Finally, Regions and States should exercise sound judgment in 
dealing with any Federally funded facility. Since enforcement 
actions against these facilities can raise issues affecting the EPA 
Construction Grants Program, proposed actions against these munici
palities should be thoroughly discussed and continuously coordinated 
between the compliance and Construction Grants Programs before the 
action is taken. 

Approach to Municipalities in the Grants Process 

Affected municipalities that are currently in the grants pro
cess, and that have approved §201 facility plans, do not need to 
develop other plans that describe how they plan to come into compli
ance. This includes municipalities that already have an approved 
construction grant and those that are on the fundable portion of 
the State project priority list. The goal is to move these pro
jects through the grant and construction phases as quickly as 
possible, _which has the dual benefit of improving compliance plus 
reducing unliquidated balances in the Construction Grants Program. 
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Many of these mun~cipalities are currently operating on ex
pired permits and/or compliance schedules. Consequently, the 
permitting authority should reissue the permit and/or use AOs or 
§30l(i) extensions, if eligible, to establish final compliance 
dates in these schedules, and to establish appropriate interim 
effluent limits for existing facilities that· achieve the maximum 
degree of pollution abatement possible in the meantime. Construc
tion grant schedules should always be coordinated at critical 
milestones with any related permit compliance schedules in §30l(i) 
permit modifications or other enforceable EPA/State mechanisms. 
If either document is modified, the change should be reflected in 
the other so that the.POTW receives a unified re~ponse from the 
regulatory agency. 

Aporoach to Unfunded Municipalities 

Any municipality that requires construction of a-wastewater 
treatment facility in order to achieve compliance should be .re
·quired to develop a Municipal Compliance Plan (MCP) to show how it 
plans to meet the enforceable requirements of the CWA. State 
strategies should identify the affected municipalities that need 
to develop MCPs, and the permitting authority should then work with 
these municipalities to establish reasonable compliance schedules 
based on the information supplied in the MCP. 

MCPs for municipalities that have not constructed the appro
priate treatment to meet the statutory requirements should identify: 

1. The treatment technology needed to achieve compliance, as well 
as estimates of capital requirements and OM&R costs.5 

2. The financial mechanisms (sources of revenue) to be used to fund . 
construction and OM&R. 

3. The proposed, fixed-date compliance schedule, including, at 
a minimum, the milestones by which the municipality plans to. 
start and complete construction, to attain operational levels, 
and to achieve compliance with applicable effluent limits. 

4. Any appropriate interi~ steps that will ensure progress toward 
compliance with statutory requirements, such as the completion 
of the secondary treatment component of an AT facility, improved 
O&M procedures, the implementation of an approved local pretreat
ment program, or the upgrade of the existing facility. 

The permitting authority should require unfunded municipali
ties to develop MCPs through a §308 information request, an enforce
able §309 AO, a judicial order, or an equivalent State action. EPA 
Headquarters has issued draft guidance on the form and content of 
these §309 AOs and §308 requests. These municipalities should be 
given a reasonable length of time to develop MCPs so they can real-

5 See footnote on page five. 
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istically a~sess their compliance needs, examine their financing 
alternatives, and work out reasonable schedules for achieving 
compliance. In most cases six months from the notification of the 
requirement to submit an MCP should be adequate. 

Within the group of noncomplying municipalitie? that will not 
receive Federal grant assistance, Regions and States should concen
trate on major POTWs and then on minor POTWs that contribute signi
ficantly to an impairment of water quality. Pinally, lowest prior
ity for EPA or State action should be assigned to unfunded, minor 
POTWs that are not causing significant water quality problems. 

EPA or the State agency should review each MCP and, if it is 
acceptable, should incorporate the schedule into a §30l(i) permit 
(if the POTW is eligible), a §309 AO, or a judicial order. If the 
MCP is not acceptable, EPA or the State may establish an appropri
ate compliance schedule under its own authority or may initiate 
other appropriate enforcement actions. 

In dealing with unfunded municipalities, Regions and States 
should exhibit great sensitivity to their special problems and 
needs. In working with these communities, for example, every 
effort should be made to provide them with available technical in
formation on financial capability assessment and on alternative, 
less costly, wastewater treatment technologies. The objective is 
to help these municipalities develop reasonable and enforceable 
schedules, even though it may require a judicial enforcement action 
to extend the schedule beyond 1988 where extraordinary circumstances 
are shown. 

For unfunded municipalities, Regions and States are encouraged 
to adopt a community-by-community strategy that involves advance 
discussion with each affected municipality before establishing a 
final schedule that requires a substantial capital investment. 
Since actions against these communities are likely to be controver
sial, the permitting authority should also inform its Regional Ad
ministrator or State Director, as appropriate, of the negotiations 
with the affected municipality and the proposed actions necessary 
to achieve compliance. 

Compliance Monitoring and Enforcement 

Regions and States should carefully monitor compliance with 
the requirements to develop and submit MCPs and CCPs, and should 
take follow-up actions as needed. They should also monitor enforce
able compliance schedules that are established in ~30l(i) permits, 
§309 AOs, or judicial actions, and should initiate follow-up action 
where schedules are not .being met. All activities should be con
sistent with the priorities in the Policy and the approaches out
lined in this guidance. 

Section 309 AOs (or equivalent State actions) should be used 
when such actions are necessary to obtain corrective actions, but 
civil enforcement actions should be initiated when necessary. 
Negotiated consent decrees can be a useful element of many EPA and 
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State civil enforcement actions. Appropriate civil penalties 
should be established to deter future violations. Sewer connection 
bans (§402(h), CWA) should be sought, when they are needed, to 
achieve and maintain compliance. Nothing in the Policy or the 
guidance is intended to impede or delay any on-going or future 
enforcement actions. 

Since municipalities are ultimately responsible for meeting 
the contractual terms of construction grant agreements, grant 
conditions should be enforced, if necessary. If grantees fail 
to correct problems in a timely manner, the regulatory agency 
should take prompt action, which may include annulment or termina
tion of the grant. If required, appropriate legal actions should 
also be taken, usually under §309 of the CWA or under comparable 
State authority. 

PROGRAM MANAGEMENT ACTIVITIES AND OVERVIEW 

Regions should use the annual State program grant negotiation 
process to reach agreement on the specific activities they will 
undertake to carry out the State strategies. EPA and State §106 
work plans for FY 1985, for example, should include the necessary 
commitments to update State strategies, and to identify any remain
ing POTWs for which applicable effluent limits and compliance sched
ules need to be established. Such commitments should include those 
contained in the Office o~ Water Accountability System (OWAS) FY 85 
guide and should cover the following areas: 

0 

0 

0 

0 

0 

0 

0 

0 

0 

The identification of noncomplying POTWs (list) and those that 
need construction to meet statutory requirements. 

The review, approval and/or modification of §201 plans. 

The request, review, and approval of CCPs and MCPs. 

The establishment of compliance schedules. 

The issuance and reissuance of municipal permits. 

The taking of enforcement actions to obtain compliance. 

The return of POTWs to compliance (and the improvement in the 
level of municipal compliance). 

The termination of Step 1 and 2 grants. 

The physical and administrative completion and close out of 
active Step 3 or Step 2/3 grants. 

By the end of FY 1985, to the extent possible, final decisions 
should be reached on applicable effluent limits and compliance 
schedules for all noncomplying POTWs and State strategies should be 
updated accordingly. Updating State strategies should be a contin
uous process from FY.1984 through FY 1988. Annual EPA permit, con-
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struction grant, compliance monitoring, and enforcement commitments 
will be included in the appropriate sections of EPA's annual Office 
of Water Accountability System (OWAS), and the Administrator's 
Strategic Planning and Management System (SPMS). This will help 
assure that EPA's actions under the Policy are conducted in coordin
ition with related State actions and are consistent with the State 
strategies and annual §106 plans. 

EPA Headquarters will overview implementation of the Policy 
and will prepare appropriate reports to the EPA Administrator and 
to Congress. Headquarters will also analyze the State strategies, 
PCS data, and other available information to determine the adequacy 
of EPA and State resource commitments, the need for additional guid
ance and/or technical assistance, and any need for mid-course cor
rective actions. During this process, the Agency will be looking 
for successful State and Regional approaches and management tech
niques in order to share them with other States and Regions. All 
Headquarters overview will be carried out within the context of 
OWAS and SPMS, and the EPA/State oversight protocol agreements, 
which will be individually negotiated with each State, consistent 
with the FY 85-86 Agency Operating Guidance.6 

6 See FY 85-86 Agency Operating Guidance, February 1984, pp. 9-10. 



SEQUENCE OF AC!IVITIES 
FOR 

ISSUIN::i PERMITS AND DEVELOPit-l} rutPLIANCE SCHEDULES 

A discussion of EPA and State actions that should be taken during the 
development of the State strategies is presented below. These actions may 
occur simultaneously or in sequence. This sequence is consistent with the 
attached Table. 

1. Review available data and identify those PO'IWs that are not in canpliance 
with statutory requirements. This includes those that need construction 
to meet the 1988 canpliance deadline under §30l(i). 

2. Identify PO'IWs for which treatment requirements or compliance status 
may chan;Je as a result of revised w:::;s and WIA, the redefinition of 
secondary treatment, §30l(h) variance decisions, §30l(i) eligibility, 
or EPA's AT review and Federal fundif19 decisions. 

3. Identify PO'IWs that need construction to achieve compliance with statutory 
requirements. 

4. Identify PO'IWs that have received, or are likely to receive, EPA con
struction grant funding. States are encouraged to review and revise 
their Project Priority Lists (PPL) in order to identify the optimum 
number of parrws that can be funded. 

5. Establish applicable effluent limits ·and tentative canpliance schedules 
for noncanplying POTWs for which information is already available. For 
many FOTWs, the applicable effluent limits have already been established 
in existing NPDES pennits. 

6. Establish deadlines by which PO'IWs must prepare and subnit MCPs or 
CCPs. To the extent possible, Regions and States should work with 
affected camnunities to require such plans in phases through the end of 
FY 1985, with CCPs for constructed PO'IWs in noncanpliance due in the 
near term, and MCPs for PO'IWS facing sanewhat uncertain permit effluent 
limits or funding problems at the far end of the schedule. 

7~ Establish firm canpliance schedules and incorporate them into §30l(i) 
NPDES permits, if eligible, §309(a)(5)(A) AOS, judicial orders, or 
canparable State actions (see attached Table). If the Region or State 
agrees with the proposed schedule in the MCP or CCP, it may be incor
porated by reference in the PO'IW's permit, AO, judicial order, or 
canparable State action. Otherwise, the Region or State should work 
with the PO'IW to develop a reasonable schedule for achieving canpliance 
as soon as it is technically and financially possible. 

8. Establish firm canmitments in §106 workplans for actions on PO'IWS for 
which applicable effluent limits are already known or can readily be 
made, and action plans for POTWs for which decisions on applicable 
limits will be made (in stages) up to the target date, the end of 
FY 1985. 

9. Carefully nonitor canpliance with all of the above requirements and 
take follow-up actions as provided for in State strategies, or as 
necessary to meet the intent of the Policy. 
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WASHINGTON, D.C. 20460 

SEP 131984' 

OFFICE OF 
WATER 

MEMORANDUM 

SUBJECT: Available Techniques for Obtaining Compliance with 
National Municipal Policy by Unfunded POTWs 

FROM: 
Requiring ~Con~~~.4~A~~ 
Rebecca W rone·r, Director _.1 

Office of r Enforcement & Permits 
... 

TO: Water'Managem~rl£ Division Directors, Regions I - X 

The Office of General Counsel (OGC) responded to our request 
for legal opinions concerning ~he applicability of the ~30l(i) 
compliance extension and the legaliey of various methods for 
obtaining compliance with the National Municipal Policy. 
Attached are copies of those responses dated April 11, 1984 
and June 29, · 1984. These memoranda address the legal bas is for 

----use. of. enforcement or permitting techniques· -in -es ta bl i sh i ng ·····--· -· -·· 
compliance schedules for unfunded POTWs (those which will receive 
no Construction Grant funding) and the potential risks in the 
use of administrative enforcement techniques when an unfunded 
POTW proposes to meet the 1988 deadline and is eligible to receive 
a §30l(i) extension. ·These· memoranda should assist you in the 
implementation of the National Municipal Policy. 

The first OGC memorandum, dated April 11, 1984, states: 

(1) that an unconstructed and unfunded POTW which is capable 
of meeting the July 1, 1988 deadline in §30l(i) of the 
Clean Water Act may receive an extension under that 
section if it is otherwise eligible (Questions 1 a~d 
2, pp. 1 - 5) ; 

(2) that such a POTW remains in violation of a permit issued 
using ~30l(b)(l)(B) or (C) deadline requirements until 
the extension is granted (Question 3, p. 6); and 

(3) that such a violator may be subject to an EPA enforcement 
action (Question 4, pp. 6 - 8). 



The second OGC memorandum, dated June 29, 1984, confirms that 
compliance with an Administrative Order does not preclude further 
enforcement action by EPA on the underlying violation. 

If you have any questions concerning the memoranda, please 
contact David Shedroff at FTS - 475-8307 or Greg McBrien at 
FTS - 426-2970. 

Attachments 

cc: Regional Counsel, Regions I - X, with attachments 
Associate Enforcement Counsel, Water, with attachments 
Associate General Counsel, Water Division, w/o attachments 
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VI.A.10. 

"NATIONAL MUNICIPAL POLICY IMPLEMENTATION", dated April l, 1985. 





MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

APR· .. 11985 OFFICE OF 
WATER 

National Municipal Policy Implementation 

Rebecca w. Hanmer, Director 
Rebecca W. Hanmer 

Office of Water Enforcement and Permits (EN-338) 

Water Management Division Directors 
Regions I-X -. 

During the past year, as we received State municipal strategies 
at Headquarters, the Enforcement Division attempted.to create a 
national inventory of major POTWs (by name) affected by the Policy. 
This list is necessary to stabilize the universe of POTWs, as well 
as to track, with confidence, Regional and State progress. Due to 
the high visibility of the Policy, information is required that we 
cannot presently provide to Congress and other public institutions. 
The data we have obtained from the original strategies do not correlate 
well with data in PCS. In follow-up discussions with Regional staff 
we have been unable to verify, on a name basis, all the POTWs that 
are affected and their status with respect to compliance schedules, 
final limits, and financial capability. 

The attached list has been prepared from the names and permit 
numbers of POTWs identified by Regions and States as of the end of 
January. In addition to the named permittees, we have succeeded in 
merging relevant data from the NEEDS and GICS information systems 
u~ing a crossover file linking NPDES permit numbers and their related 
Authority/Facility numbers used in the 84 NEEDS survey. The data 
is presented to you for your review and use in enforcement decision 
making. 

We are not certain if this printout represents all major NPDES 
permittees affected by the Policy. Late arriving State inventories 
indicate some of these POTWs may be incorrectly listed. Please 
review the attached printout to assure that it represents all major 
POTWs that: (1) are under construction, (2) need construction to 
meet statutory requirements, and (3) have a high probability for 
construction once decisions on'final effluent limits are made. The 
corrected list should include all POTWs already on a schedule, 
regardless of compliance status. 
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Attached is an instruction sheet to P.xplain the layout of the 
infocmation and a sample page that highlights the critical elements 
that need vecification immediately. Chuck Evans (FTS 475-8327) of. 
the Enforcement Division will work with your staff to complete this 
inventory. I ask that you give this a high pciority and submit 
the correct~d information to the E~forceinent Division by Monday, 
April 15, 1985. Regions may submit this data by telephone if the 
updates ace not large. 

Once we have stabilized the list of affected major POTWs, we 
intend to update the construction milestone dates quarterly through 
PCS. For the short term, we need your assistance to learn as many 
actual dates as possible. As Regions and States update ~acility and 
NEEDS data, we will amend the merged data set and continue to provide 
you with revised lists. At the recent PCS Steering Committee meeting 
in Washington, on March 19-20, 1985, we discussed a method for tracking 
final schedules and POTW funding capabilities. The use of the PCS 
data field to do this (ROF6) needs further evaluation and will be 
discussed in a Regional conference call on Thursday, April 4, 1985. 
When the codes have been establis~ej, our office will provide detailed 
guidance on their use and update. 

Along with the corrected MCP inventory, Regions should also submit 
a list of completed, major POTWs that have been identified in original 
and updated State $trategies as requiring Composite Correction P.lans 1 

(CCP). Once this list is established, we will review it periodically 
with the Regions to follow trends. 

I would also like to emphasize a few other developments that 
have a significant bearing on this program's success in FY85. At 
the National Branch Chief's meeting early in May, one of the main 
topics will be the National Municipal Policy. Que office sent a 
memorandum to you about this meeting on March 27, 1985. I encourage 
each of you, or your Compliance Branch Chief, to attend this meeting 
as there are some developing enforcement issues that must be resolverl 
before all final schedules are established. 

Recently, OWEP and the Office of Municipal Pollution Control 
(OMPC) have coordinated to present a series of workshops on financial 
capability analisis that will provide basic information on the review 
and evaluation of the financial components of MCPs and/or other 
demonstratio~s of affordability. Knowledge in this area is of 
increasing importance as we enter the enforcement phase of the National 
Municipal Policy. Bill Whittington and I have announced this under 
separate memo and urge you to make arrangements for the appropriate 
Regional and State personnel to attend. 
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I realize we have given you a short time to review and update 
this information on your affected universe of POTWs. Please make 
every effort to work with our staff to complete this inventory so 
that we can summarize the data and prepare it for discussion at 
the National meeting in May. The workload and compliance implications 
of the current status of schedules will have a significant impact on 
our prio~ities for the remainder of the fiscal year. ·The emphasis 
placed on the Policy by the Administrator ~~quires that we not lose 
any momentum gained in the States by our present activities. 

For further assistance with these issues or plans,· please call 
me (FTS 475-8488) or Bill Jordan, Director, Enforcement Division 
(FTS 475-8304). 

Attachments 



. VI .A. ll. 

·NATIONAL MUNICIPAL.POLICY IMPLEMENTATION", da~ed April i2,·°1985. 





MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

National Municipal Policy Implementation 

Jack E. Ra van~~/(~ 
Assistant Administrator 

for Water (WH-556) 

Regional Administrators 
Regional Water Management Division Directors 
Regions I-X 

OFFICE OF 
WATER 

At the recent National Enforcement Conference, Administrator 
Lee Thomas publicly reaffirmed the Agency's intention to uphold the 
National Municipal Policy in its dealings with States and to enforce 
the statutory deadline of July 1, 1988. I made similar remarks 
during that Conference and during the Water Pollution Control 
Federation (WPCF) Government Affairs Seminar in March. Also, at the 
wintec ASIWPCA National meeting, the Director of the Off ice of Water 
Enforcement and Permits (OWEP) again reconfirmed this Agency position. 

Now that we are mid-way through the year, I would like to take 
this opportunity to discuss my current thoughts regarding 
implementation of the National Municipal Policy. We must be convinced 
and we must assure the Staies that FY 1985 is not a trial period. 
Each Region must have current, workable, and complete State strategies 
that reflect the underlying principles of the Policy. As you know, 
enforceable compliance schedules are required, with or without Federal 
grant assistance. It is presumed that all schedules beyond July 1988 
will require judicial action. Strategies should contain updated 
inventories that present current compliance status with applicable 
effluent limits, as well as any technical or financial requirements 
for full compliance. Regional municipal strategies (or the State 
equivalent) should serve as a current work plan as well as the long
term framework for coordinating EPA and State activities to: (1) set 
as many schedules as possible by the target date of September 30, 1985, 
and (2) achieve as much compliance as possible before the final 
compliance date of July 1, 1988. 
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Potential Implementation Problems 

During our National Municipal Policy workshops in the spring 
of 1983, one of the main themes was that this program would not 
become "business as usual." Current commitments for FY 1985, for 
all facilities that need schedules, indicate that only 29% of the 
universe is being addressed, including only 67% of the majors that 
are not on enforceable schedules. Even if we achieve these commitments, 
much work will have to be done in the 33 months after FY 1985 to 
meet the goals of the Policy. Examination of the first quarter 
SPMS/OWEG results revealed that, although it appears we exceeded our 
commitments, we may not have achieved the solid compliance results 
we were seeking. For example, we have learned that some NPDES State 
Administrative Orders (AO) contain schedules that are reported as 
"final" by the State, hut are considered to be interim schedules in 
many cases until final n~gotiations with the permittee are completed. 

The compliance schedules established in FY 1985 should address 
facilities causing significant impacts to water quality or that need 
as much time as possible to meet the 1988 compliance date. Otherwise, 
we will experience even greater problems as we near the statutory 
deadline of July 1, 1988. I urge you to review your basic working 
agreements with the States to be certain that they are actively 
attempting to achieve the Municipal Policy goals, deadlines, and 
other enforcement requirements. 

Special Issues Identified 

Over the past several months, several questions have arisen as 
Regions and States move forward to establish enforceable schedules 
pursuant to the conditions of the Policy and its Regional and State 
Guidance. Since this is a critical step in the successful management 
of State strategies, there is a need for National consistency in the 
preparation and execution of these legal instruments. Regions need 
to make firm and consistent responses to the States on these issues. 
The questions raised include: 

1. Can EPA or the States issue p~rmits with final compliance dates 
past July 1, 1988? 

Permits cannot contain a schedule to meet secondary treatment 
requirements later than July 1, 1988. In fact, only those POTWs 
that applied for and are eligible for a ~30l(i) extension may be 
issued a permit with a schedule to meet secondary treatment past 
July 1, 1977. In these cases, the requirement to meet final limits 
should be as soon as possible, but not later than July 1988. All 
other permits must contain a requirement to meet secondary limits at 
the time of issuance, since (as stated above} the final compliance 
date for these POTWs was July 1, 1977. Any POTW not meeting 
secondary treatment requirements and not eligible for a 30l(i) 
extension is in violation of the Act and is subject to an enforcement 
action. Any compliance schedule to meet secondary effluent limits 
for POTWs not eligible for a §30l(i) extension must be contained in 
an AO and not in an NPDES permit. 
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2. Can EPA·or the States issue an AO that contains a schedule to 
meet final effluent limits that extends beyond July 1, 1988? 

.The National Municipal Policy does not specifically require 
that schedules beyond July 19R8 be sanctioned by a court. However, 
the Regional and State guidance on the Policy that I issued on 
April 17, 1984, presumes that all such extended schedules will be 
established through the judicial process. This is the Agency's 
enforcement policy with respect to the statutory compliance deadline. 

Since the April 17, 1984, guidance is not binding on State NPDES 
programs, a State could choose to issue an AO with a schedule beyond 
July 1988, in direct conflict with the spirit of the Administrator's 
Policy and the letter of the subsequent guidance. In such cases, 
especially where the State's order does not involve imposition of 
administrative penalties, EPA Regions should consider: 1) issuing an 
AO that specifies a compliance date no later than July 1988, which 
then supercedes the State AO, or 2) filing a civil action to obtain a 
judicial order that contains a final compliance date deemed appropriate 
by the court. 

3. What constitutes a "final" and "enforceable" schedule under the 
Policy? 

One of the main p~inciples upon which the Policy is based is 
the assurance of "certainty" prior to requiring commitments to major 
capital investments. In order to do this, Regions, States, and 
communities should strive to eliminate as many of the "unknowns" as 
possible, and as quickly as possible, with respect to final limits, 
correct treatment technology, actual costs, available funds, and 
revenue systems that are necessary to maintain the plant once it is 
completed. Schedules established by Regions and States must reflect 
the appropriate legal, technical, and economic circumstances. 
Additionally, enforceable schedules must contain sufficient interim 
milestones that require demonstrations of progress and allow for 
subsequent enforcement actions, if necessary, prior to the final 
compliance deadline. 

Delays in eliminating the uncertainty of final effluent limits 
have focused on three situations. First, limit changes associated 
with the secondary treatment redefinition/percent removal should not 
cause major problems. The Office of Water Enforcement and Permits 
recently sent out draft guidance for Regional and State review and 
requested data on how many municipal permits appear to need alteration. 
Second, for those cities where 30l(h) decisions are pending, Regions 
should continue to adhere to the direction contained in Al Alm's 
October 29, 1984 memorandum, "Expediting Achievement of Water Quality 
Improvement by 30l(h) Applicants." And third, advanced waste treatment 
(AWT) may be needed to meet Section 10l(a)(2) goals (fishable/swimmable) 
of the Act. The Water Quality Standards Regulation requires States to 
review water quality standards to assure that the standards do reflect 
these goals. If a State believes that AWT may be necessary, then 
priority should be given to completing those use attainability analyses 
first. 
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In closing I want to reemphasize how essential it is for Regions 
and States to have as many noncomplying communities as possible on 
final, enforceable schedules by September 30, 1985. Unless we show 
outstanding results, we will not be able to achieve the statutory 
compliance deadline of July 1, 1988. If my office can be of 
assistance in resolving additional implementation issues, please 
contact us. 



VI.A~l2. 

Letter to House of Representatives ·from EPA reqarding .the NMP with 
Congressional Record materials attached, dated-July 22, 1985 •. 
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uNI i t::u STATES ENV1Ror .. Mt.t~ 1,~L 1·t\u 1 ~'- • '"-""' 

WASHINGTON. D.C. 204&0 
·.• ~ 

Honorable Ed Jones 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Jones: 

JUL 2 2 1985 

OFFICE OF 
WATER 

Thank you for your letter of June 25, 1985, requesting 
our comments on a letter from James E. Word, Commissioner of 
the Tennessee Department of Health and Environment. Commissioner 
Word is concerned that no more Federal grants for sewage con
struction projects would be made for publicly-owned treatment 
works (POTW's) not in compliance with the Clean Water Act (the 
Act) effluent limitations by July 1, 1988. 

The key to understanding the issue that Commissioner Word f 
has raised is to distinguish between our enforcement policy and 
our policy for awarding grants to municipalities for construction 
of wastewater treatment facilities. Our enforcement policy is 
set forth in the National Municipal Policy (NMP), which was 
published in the Federal Register on January 30, 1984, and says 
that: "The Clean Water Act requires all publicly-owned treatment 
works to meet the statutory deadlines and to achieve the water 
quality objectives of the Act, whether or not they receive 
Federal funds." The policy also provides for flexibility in 
dealing with communities that face extraordinary hardships in 
meeting the statutory deadline for reasons of financial or physi
cal incapability. 

EPA grant policy with respect to funding construction of 
wastewater treatment facilities does not prohibit EPA (or a 
delegated State such as Tennessee) from awarding grants to munici
palities that may not be able to complete construction by a 
statutory deadline. In fact, many municipalities that are now 
being addressed under the NMP were supposed to be in compliance 
with the earlier statutory deadline (1977), and we have continued 
to provide grant funds to these facilities. 

Clearly, some of the facilities that are of concern to 
Commissioner Word may be eligible for extensions based on the 
finding of physical impossibility. These decisions have to be 
made on a case-by-case basis, however. In guidance we issued to 
the EPA Regions to help promote consistent nationwide implementa-

AL502187 
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t:.011 .:.it tiH:: t\:·;P, Wt= advised tt1.:it tile ~<eg1un or Stdtl~ stioulCJ ... ,c..;,cf~ 
wit~ any community that is seeking an extension Gas~d on a f inaing 
0: --: i ti 1 ~ c t i nan c i a l or p !1 y s i cal i 1-:; i) us s i hi l i t '/. ~J here s u c n a 
f 1ncing can be su~ported by t~~ tacts, ~e expect the Region/State 
cc· re.:icn a'.,;rcement on a com[Jlianct::' sc!1edule that .results in 
i...Oiil[.)liance as soon as possible atter the July 1, 198U, deadline, 
dnc to incorporate this sci-.eaule into c.i consent decree tnat is 
sanctioneu by 'a State or federal court. 

It I ur my statt can provide !urtner intocmation or assis
t a nee on this issue or- any ott.e r-, please contact rae. 
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the Ho~ of Rep!"e'Sentauves 1L11d the Com
mlll~ on E.."l\'\:-onment and ?ubl1c Woru o! 
the Sene.te. 

"('; J ... C'THORIUTIO!f or O'PllOPlllATION!.-
There L.5 authonzed LO be &ppropna.te<i LO 
ca.I"'!";' v\;t th!.! subseetton S:?S.000.000 per 
fl.sraJ ;.-ear for ea.en o! lhe fl.seal yee.n 
e:idmll September JO. 1988. September JO. 
198 7. s~ptemtM!r 30. 1988. September 30. 
1989. a.nd .Sept.ember JO. 19!Xl. Amounts a1>
propnate<1 unc:er t!"'.1.3 sub.secuoo snlill 
rerr.:uri &\'aJl1ble u."llil e:-c';Jer.de-d...". 

?age 71. l1ne 4. stnxe out "<el" e..nd t."lSert 
ln lieu thereof"! fl". 

Page i~. !iI1e !J. stnlte out "and ldJ" a.."ld 
i.r.sert In l!eu t:iereof ... < d l. s..nd <el". 

p3ge H. ll.."le 14·, a.!ter "Ac:t" Insert "and 
u."!Cer section 38 o! ~his Act.. rel.-t:..-.g LO 
cr::u.."lter.a..nce o! water Qua..lity tn estuaries.". 

Mr. OBER.STAR <du.'"' ... ~~ the re:i.d
LngJ. ~1r. Cha.i.-=:.an. I ask unanunous 
consent that the amendment &! ·con
sidered a.s read and prmted· in the 
RECORD. 

~1r. CH..o\IR::.\tA.N. Is there objection 
to the re~uest o! the gentleman from 
Mlr.nesota? 

There i;:;as no objection. 
~1r. OBERSTAR. Mr. Chairman, 

this a.me~ciment is in concert "::1th the 
pre\iOus amendment just adopted by 
the Committee. It would pro\ide fund
ing to States to establish surveys o! 
their L'1tr:i.s~::.te waters. sur!a..ce waters. 
v.:ithin their St.ate to deter.nine theU' 
condition o! :i.cidity, ·~;hether due to 
acid deposition of :-:i!...'1e C:..--ainage t.o 
enable such States to set up progra.'llS 
!or acid rain cleanup. 

Mr. ?.OE. Mr. Chain:1an. \\"ill the 
ge!"ltle:::-::i.n yield? 

Mr. OBERST.ffi. I yield to the 
chairman of the subcomm1ttee. t!:e 
gentleman !rem ~ew Jersey. 

~1r. ROE. I thank the gentle=ian !or 
yielding. 

Mr. C!'l:i.irman. this ls a \"ery fine 
amend..'!lem and it is really a technic:i..l 
:i..mend.!:lent and we appreciate it. We 
a..ccept the amendment. 

Mr. SNYDER. Mr. Chairman, will 
the gentleman yield? 

Mr. OBERST.\R. I yield ta the gen· 
tleman from Kentucky. 

Mr. s:-r.tDER. I tha.."lk the gentle· 
man !or yielding. 

Mr. Chainnan. we accept the amend· 
ment. 

The CHAIR~1AN. The Question Is on 
the amendment o!!ered by the gentle· 
m:in from M1nne:sota (Mr. 0Bz::RSTARJ. 

The amendment wa..s agreed t.o. 

CJ 1700 

Mr. SOLOMON~ Mr. Cha.J.rma.n. I 
move t.o str!ke the last word. 

Mr. Cha1rman. earller this a!temoon 
the Committee o! the Whole passed a 
committee amend.meet establishing a 
badly needed grants program to pro
vide !or the first t1lne BJd to loc:i..lltles 
where ground water supplles have 
been poUuted. The same amendment 
was added to the C!ean Water Act 
aroenaments lD the House bill la.st 
year. but it wa.s never pas.sea.. a.s we all 
iulow. • 

One of the t:lost ser.ously al!ected 
rnwuc1pality L'1 the cou.ntry was. and 
still Ls. the to...-n c! Moreau in a rural 

area o! New York State. This ~:as one 
of the too prtont1es of need communi
ties. according to the debate la.st yea.r. 
At this point. ~1r. Chairman. I ~·ould 
like to ask the ch:urma.n o! the sub
committee. the gentleman !rem New 
Jersey (Mr. Ro&!. 11 he woUld engage 
ln a brief colloquy .. 

Mr. ROE. Yes. of coune. U the gen· 
tle:na.n Wlll yield. 

Mr. SOLO!J:0:-1. ~Jr. Ch:lirman. 3..m I 
correct tn m 1' underst.andlnll that. a.s 
our discussion la.st year showed. a new 
water d.!strict !or the to\\-n o! Moreau 
ls considered a top priority o! the com
mittee and ...-ould be eligible for full 
funding o! up to $2 million \,;Ilder the 
ter.ns of the Joru1son legislation. as tn· 
corpor:i.ted in your amendment th1.:1 
:1ear? 

Mr. ROE. ~1r. Ch:i.irman. l! the gen· 
tlem:m \\"ill yield. I think the gentle· 
man has e:<actly articulated the entire 
issue in\•oJ·:ed. There Is no Question 
thJ.t u.~der the Johnson language in 
the leg'.slation the town o! Moreau 
should receive top priority. 

Mr. SOLO:.ION. Mr. Chairman. I 
thank the gentleman. and again I 
would like to cmrunend the gentle· 
>.·om:m !rem Conr:ecticut c:-,1rs. Jorof· 
soNJ and the other members o! the 
comm:ttee !or developing this work· 
able approach to the problem o! 
ground o;::ater cont:> ....,ination. and on 
beh:i..l..! cf all the people i.n this country 
I want to corr'..=iend C:h:i.ir.:ia."'1 Roz: for 
the outstanding job he h:...s done on 
this subcorn.m.ittee. 

U!rN!l=rt Ol"T'OU:D BY Ml\. MOODY 

Mr. MOODY. :.fr. C!-i:i.irm:m. I o!!er 
an amencir.lent. and I a.sit unarnimous 
consent that the amendment be con
sidered as read and pnnted 1n the 
RECORD. 

The CH.AIRMA ... "l'. Is there objection 
to the reQuest of the gentleman !rem 
Wisconsin? 

There was no objection . 
The text o! the amendment ls as !al

lows: 
Amendment oflered by Mr. Mooor. In the 

matter Inserted on pa~e 80 a!ler line 14 by 
Mr. Howard's a.menament. Insert at the end 
of subparasmi,ph <Bl the tollowtng: 

A pennJt ts.sued under thts section may 
c:over one or core th.::.n one mW1.1c1pa.I seoa· 
rat.e storm sewer. 

Mr. MOODY. Mr. Chairman. this i.s 
a bne! technical amendment to make 
clear the lntent o! s. section o! the 
Howard amend.ment.'i to the committee 
amendment tha.t were adopted es.rller 
regarding the nonexempt1on o! urban 
area..s from reQuiring a perm.lt !or 
stormwe.ter overflow. 

?v1r. ROE. Mr. Cha.irm.a.n. ~ill the 
gentleman yield? 

Mr. MOODY. I yield to the subcom
mittee chaln:ian. 

Mr. ROE. !.ir. Chairman. we have re· 
viewed this amendment. It Ls really a 
clan!ylng and a.n lmportant amend
ment. We are prepared to a.ccept the 
amendment on th!.s side. 

Mr. SNYDER. Mr. Chairman. -;ill 
the gentleman yield? 

r-.1r. ~OODY. I :rteld tc the gentle· 
man !rem Kentucky. 

Mr. S;'-."YDER. Mr. Cha.Jr.nan. ·.i;e are 
preo:i.red LO accept the amendment on 
thlS Slde. 
T~e CHAIR:\L-\..'l. The quest:on is o:i 

the :i.rnend..'!lent o!!ered by the ~enCe· 
m:l.I1 from Wisconsin (~1r. MOODY J. 

The a.."!'lendment wa.s a;rreed to. 
Mr. Yot:i'Nc o! ~.1:!.ssoun. :-.!•. C~:i.1r

rr.:i.n. I move to stnk.e the last -..·c:d. 
:\!r. Ch:i.irr.:an. I 7.'lll ask the '!'entle

man !:om New Jersey (:-.tr. ?.oi:l. the 
subcommittee chairman. i! :r.e "l.'lll 
er.gage in a cOiJOQuy. 

Mr. ROE. I -..·ill. ot course. ~:r. 
Ch:i.i.rman. 1! the gentleman ~1!.J ;·1e!d. 

Mr. YOUNG o! Missoun. Mr. Ch:i.1r· 
man. it has been brought tom:; :i.t•en
tion that EPA ls contemp1at:n;; a. 
policy that o;.·ould deny Feder:i.I ;;r:i.n~ 

funds to local trea.tment proiec~ "nat 
will not be completed by the .iuly l. 
1988 :;econda.ry treatrnent deadline. 
Apparently, this unwTitten L.'1~erpreta· 
tion is based on the national mu:uc:::al 
policy adopted 1n 1984 by E?."1.. ~-!r. 
Chairman. what concerns cne is th:i.t 
o;::e have numerous local agenc:es that 
have been working dlli~ently :i....""ld 
a;;ainst substa.nti:i..1 f:nancial :a.nc o:her 
limitations to comp!;• \J."lth the l~.::l3 
secondary dead.lir.e. ~1r. Chairlr.a..-:.. as 
you know. there are ni..:...~e:ous 
proj~c::ts now under constrilction to 
comply ';l.ith this de::.aline.' We also 
know that while some of these 
projects may not meet the July l. l!lS8 
deadline. an EPA policy as I descr:t:ed 
\\ill gurantee that the~e pro1ects ·~.-::J 
not meet the dead.line. 

Mr. Chairman. coe.s the L'1:cnt ·Jf 
Con;ress on this leblSlat;on support 
such a policy by EPA. 

Mr. ROE. No. lt ls absolutely con
ver:;e to the policy. 

Mr. YOUNG o! Missouri. ~Ir. C!'.:u:· 
m:l.I1. !unhermore. it see!'T'..s the 11:nole 
intent o! this legi.slat1on before us 
today, a.s well a..s the Senate bill :io1l: 
pending be!ore this Cha.-nber. rccoi;
nizes that despite the best eifor.:s of 
many agencies. completion of same 
projec~:; will occur alter the de:i.dline. I 
c:i.nnot believe that the intent of Con
gress collld be lntel1)reted to support a 
policy to fund only those proiects th:.t 
would be completed by the July 1. 
1988 dead.line and then deny funds to 
a proiect slated !or completion for 
August 1. 1988. Such a poUcy, It seems. 
negates the e!!oru o! the Congress ::l 
developing lesnslatioc to assist commu· 
nitle.s 1n coming tnto complla.nce 'Ol.'tth 
this Federal reQutrement before ar.d 
after the July l. 1988 dea.dline. 

Mr. Chairman. do you !eel that J.dd!
·tiona.l statutory direction Is necessary 
to guarantee that this policy will not 
be imp~mented. 

Mr. ROE. Mr. Chalr.:lan. ~ill the 
;;cnt!e:nan yieid? 

~.1r. YO~O o! Mlssourt. I yteld ta 
the subcommittee chalrtna.n. 

!.t.r. ROE. So: I th1l"'Jt.. a.s the 11ent!~· 
ma.n ha.s polnted out. tr.:i.t t!"le p~O\ :· 
;;iom ot our b1U provtcle that su!iic:~n: 
!undL.'1g will be a\'allable to comi:;!ete 
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more project.a than orurtna.ilY cont.em· 
plated by the a.dmini5tr.J.uon. 

Mr. YOUNG ot Mlssourl Mr. Ch.air· 
ma.n. I thank the gentlem.a.n. I a.m 
pJea...sed tD k.now that our ~encies can 
contmue tD expect Federal as,n,,tan~ 
in meetini these dead.ll.oes. 

M.r. Cha.irma.n. I yteld back the bal· 
ance ot my time. 

Mrs. JOHNSON. Mr. Chairman. I 
move to strike the last '11.·ord.. 

C!'.irs. JOHNSON asked and was 
given i::erotission to rev1se and extend 
her remarks. l 

~.L'"3. JOHNSON. Mr. Ch:U.'"m:i.n. I 
rise in very strong SUPPort o! the pa.s
~ge of H.R. 8. and I want tD take thl.3 
opporturuti' to commend the chairman 
ot the subcom.-n1ttee. the g~tlema.n 
Crom New Jersey [Mr. RoE) •. tne chair· 
ma.n of the coouruttee. the gentleman 
!rom New Jersey [Mr. How.uu>J. and 
the r:i..."'lking r.iembers. the gentleman 
C::-or:i Kentucky [l'.1.r. SNYDo.l and the 
gentlet:lan from Mirmesota [Mr. 
S7A.."'ICOJ....,"DI. These gentlemen have 
to:;ether worked to c::-a!t. !or us a supe
rior pieee of legislation. 

Thi.s is not merely a reauthorization 
of le!nSlation that h::i.s gone far to 
clean the rivers and sources of v;a.ter 
in Amenca but Ls a re!ir.ement o! that 
leir..slat10n. It. represents the best lo 
the !eg!.Siative tr:i.ditlon o! oversight. 
and it Improves as well the :i.oility o! 
States to utilize their resources to L"ll· 
plement more economicaily the re· 
q:.i.;::-e~ents c! this Important legisla· 
t1on. 

I also 'J."ant to ·Point out that it has 
l:1 it tr..ree portions that are o! particu· 
far 1..'"!'l;:ortance to the !'lorthea.st area 
th:i.t I represent. I do ·;i.-ant to call to 
the Members' e.ttention that the com· 
bined se~;er overflow program. which 
in the past was not eligible !or ord.i· 
nary sewer grant funds except on a 
limited basis, will. a.s a result o! this 
thoughtful and thorough piece o! leg
islation. be eligible !or a.ny amount o! 
funding the State desires to make 
:i.vailable to It. That is extremel.Y im· 
pen.ant. esp~iaily to the older citie3 
o! AmeMcs-

It a.lso a.ddresse:s the crying need tor 
prevention o! non-pot.nt-sQurce poUu· 
tion and for add.resst.ng the serioWI 
problem o! llTOWld water contam!na.· 
ti on. 

Mr. Chairman. I merely want tD 
commend the ch&irmtl.n o! the com· 
m..ttt~ and the ch&1rman o! the aub· 
committ~ for their thougbU:ul and 
able leadership, and I Join them Ln 
sui:::ponmir this reauthonz.ation. 

Mr. ROE;. Mr. Chal.rma.n, 9."111 the 
gentlewoman yield? 

M:-3. JOHNSON. I Yield to the cbAl.r· 
man o! the subcommittee. 

Mr. ROE. !'.1.r. ChlWmn.n. we expre:13 
tD the gentlewoman our great appre
ciation !or the superb Job she hu 
done and !or havtng contributed to the 
leg:.s!atton. It o;rould not have been 
PO&Stole without her. 

Mrs. JOH.."'iSO!'l. Mr. Chairmnn. I 
thank the ge.otlema.n. 

URND~ Orn:JI Cl •T llJl. nLA OX 

. Mr. BREAUX. Mr. Cha.mnan. I of!er 
. &n amendment. 

The Clerlt read as !0Uo•.11s: 
Amendment orrered by Mr. BR~ux: On 

paae 80. 3U"llte out unes 7 throuiin u &Dd 
insert In lieu tllereoC tne Collowl!lfr. 
··1ng pree1p1ut1on ru."lorr &nd u·nich do not 
come Lnto contact w1Ul r.rc1 o~·erouroen. raw 
material. lr.tenneatate product. !ln1.Sned 
product: by-proouct. or wast.e product locat· 
ed on the site or 3ucn oper:it1oru.. A."lY 
person dischc-1:1na stormwater runor! not 
oescnbed In the pre<:edl!1i sentence Crom 
mtntnlf operauoru or oll or g;i.s e:otplor:i.tton. 
product1on. ·processing. or treatment oper· 
atloru or transmission fa.c1lities snail monl· 
tor the c;i.:al1t:v oC water ln sucn nows a.nd 
snall re:iort not les3 o!ten tt.a.n a.nnua.!Jy t.o 
the Aelmtni.strator. or at such lntervw a..s 
the Aelmmi.strator or the Stat.e deecn.s ap. 
propnate:·. 

?.1.r. BREAUX <during the reading>. 
Mr. Chairman. I ask· unanimous con· 
sent that th~ a.mendr::ient be consid· 
ered as read and pnnted in the 
RECORD. 

The CHAIR~.6>..."{. I.5 there objection 
to the request o! the gentleman from 
Louisiana.? 

There w:l.S no objection. 
c~.1.r. BRE.Au":{ asked and was given 

permt.SSion to revise ar.d extend his re
r::arks.l 

~Ir. BREAUX. MI. Chairman. I 
v.:'ou!d say to the members of the com· 
mittee that the amend.r.'lent I e..m o!· 
fer:.ng goes to a. section o! the bill. sec· 
tion 26. v.·hich sets up a. procedure !or 
v:i..rious exemptions from the perl":"l!t· 
ti...'1g of certain stonn-';1,·ater n:::· tf. 
What we are dealing v.·ith. for in· 
stance. is· r->...l!l v.·ater tr.at runs acrc:;s a 
!ield. 

Mr. ROE. Mr. ChaJ.nnan. will :!1e 
gentleman yield? 

Mr. BREAUX. I am glad to yield to 
my subcommittee chat.rm.an. 

Mr. ROE. Mr. Cha..i."'llla.n. we have 
looked at this amendment. We feel the 
amendment Ls re!l.Sonaole; and we have 
no objection to it on this side. 

Mr. SNYDER. Mr. Chairman. v.·ill 
the gentleman yield? 

Mr. BREAUX. I a.m glad to Yield to 
the gentleman !rom Kentucky. 

Mr. SNYDER . .Mr. Chairman. I want 
to say that thi.s is a gOOd amendment. 

· a.nd we :ire pleased to accept it. 
Mr. BREAUX. M.r. Cha.uman. I am 

prepared to provide a further explana· 
tion o! the amendment. but now. with 
the assu.ra.oce o! the chairma.n of the 
subcommittee and the ranking minori· 
ty member, I a.sit !or an aye vote on 
my amendment. 

The CH.URM.AN. The Question 1s oo 
the amendment offered by the gentle
man !rem Louisiana (Mr. BRE.At1Xl. 

The amendment was a.greed to. 
ua::fl>llicn' Orn:R.ID BT ID. ell.AI 0 

Mr. CRAIG. Mr. Chain:nan, I o!!er 
an :unenciment. 

The Clerk read as follows: 
Amene1ment otre~ b:V Mr. CRA1a: Pa;ce 

56. Une. 10. ~Core ··~uon·· Ln.sert: .. (aJ Is 
G !:l'z:RAL.- ... 

?s.ae 57. t.tter Une 4. ~rt the roUOWl."lll': 
lbl Sein pr Co1rnu:u..-1t la tbc aena.e ol 

Coni;re:i& aut the AamlnlJU"&Uoo a.na the 

States.. In de\leloo1na. publl.ltun&. 1UJd l"e'Ya

ing water Qua.!ny critena un. deT l«tl_.iP 
JO·Ha>' lJ ot the ~el"LJ. "Nater .Pol~~ 
Control Act 3howd-

< 1) con.sider tne e<:onomtc elr~!.S or tm:7!' 
rnentation or the proposea ...-a<.er c;~~i' ~1-
teria..; 

<::?> consider crcllc.1.l ch:L.'1:tes ln t.'ie c:1-
mate and en•11rcrw-nent: and 

< J > t:i.ote l."lto account tne r~o~r.:er.ca

t!oru or the concemeo Sta~ and t:ie tl:io
lng3 a..nd resutu o! sate SC)e{:1Clc a..nd ueaw1ce 
reseucn. test.s. e:otper:ment.s. 4."ld aemorutra
tlon progra,m., conduc~~ by tne conco.:~e'l 
·sute~ 

Mr. CP.AlO <during the rea..d.inl!' 1. 
Mr. Chal:-:r.:i.n. I aslc ur:a.rn:;:ous con
sent that the a..onend.'nent be cons10· 
e~ed as read and ;:r:nted 1:1 ~~e 
RECORD. 

The CHAIR~.tA...'i. Is there objection 
·to the reQuest of the gentle~a.n fror:l 
Idaho? 

There was no objection. 
Mr. CRAlG. ~1r. Cha.i::-:-r.an. tr: 1981. 

in concurrence with tr.e I~'1o He:i!t!"l 
and Welfare Departmem. t.:-.e State 
legislature acted to modify ;::-o:::osed 
State water Quality sta.r.da:c.s t:e!O'.I.' 
hydroelectric facilities to establish a 
dissol\"ed oxygen stand:i.rd of 5 ~..llLl· 
gTarn.s/litre <mill a\•erage duri::;; a 4· 
hour period bet~·een the. r=.ont:-.s of 
May and October and a 6 ~/l a\·erage 
during the rer:iaming m~n:.hs.. E:? :\ 
lacer disapproved these st.1."ldar:::.S 
siting that they would not a.dec:uately 
protect salmonid spa';l."Tling and -
other life processes of these iish. 
lier this year. :he EPA a:;;ued :hat~ 
dissolved oxygen sta.nda.rd should be 
6.5 mil on a 30-ciay average. 5 t::l1 l !or 
a. 7-day average. and a trur.=lll!:l cf 4 
m/I during nor.spa-.:t-ning pencxis. 

I! the EPA's proposed standard -:.·::i.s 
adopted. dams in lc!aho wou!d be 
forced to i.rlStaU moru"orl.ng devices 
and other expe!lSn·e eciwprne!1t :o t.n· 
crease the level or ox:1.-gen i.:::i -;.·Mer 
below the dams. The issue to be ad· 
d:essed here Ls the legitimacy of E? .'\.'.s 
claim th:i.t their stand:i.rd.s a.re neces· 
sary. !The EPA has testl.!ied t>e!ore t!"le 
Idaho ~gtSiat.ure that It c:i..-mot Iden
tify any a.rea.s of adverse tmpa.ct to 
!!sheries or aciuat.ic li!e but all the 
same. they !eel we should rcodlfy our 
standards in order to meet these arbi· 
trary levels. 

I! the EPA and Idaho ca.tl"t rea.Gh an 
agreement regarding the disputed 
standards. the £PA will promulgate its 
own and eruorce them. If tbe State re
!use:s to follow the EP.":.s st.&Ddards. 
we ';1,"0U!d lose Federal funds for con· 
struct1on o! city wastewater treau:ient 
plants. 

In closing. Mr. Chairman. my 
amendment 13 a sense o! the Congress 
that the Acim.ln.istrator &nd the States 
in developing, publl.s.hini. and re\'1SJ.nR 
';l.'ater Qua.iltY cnterts. u."'lcer sec-n 
304< al< l > of the Federal Wa.ter 
tlon Control Act should ccn:nde 
economJc tmpact of thelr dec:.sioru n 
the impacted .St.ates. 

Mr. ROE. ~1.r. Cha1.rms..D... v.111 ~e 
gent!ernan ytelci? 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JUL 2 4 1985 
OFFICE OF 

WATER 

SUBJECT: Implementation of 

FROM: 

TO: Regional Administrators 
Regions I -·x ; 

Enforcement 

The purpose of this memorandum is to reaffirm the Environmental 
Protection Agency's (EPA) commitment to implementing the National 
Municipal Policy and focus your attention on sp~cif ic actions BPA 
must pursue in order to obtain compliance by the July 1, 1988, 
statutory deadline. All noncomplying facilities must achieve 
compliance as soon as poss.ible, regardless of the availability of 
Federal grant assistance. Publicly-owned treatment works (POTW) 
that demonstrate their inability to meet requirements by the 
compliance deadline due to extraordinary circumstances may obtain 
reasonable schedules with final dates after July 1, 1988, with the 
presumption that all such schedules must be established through 
judicial orders. 

On April 12, 1985, then Assistant Administrator for Water, 
Jack Ravan, issued a memorandum clarifying certain enforcement 
positions we are taking concernihg the National Municipal Policy 
(the Policy) and urging .that we strive to meet the interim goal of 
establishing enforceable schedules for all noncomplying POTWs by 
September 30, 1985. Since that time, we have reviewed the second 
and third quarter Strategic Planning and Management System/Office 
of Water Evaluation Guide (SPMS/OWEG) results, discussed our 
implementation progress at the Off ice of Water Enforcement and 
Permits (OWEP) National Branch Chief's meeting on May 2, 1985, and 
reviewed the findings of the Off ice of Management Systems Evaluation 
(OMSE) study on how the Regions and States are carrying out the 
Policy. You will recall that, at the recent Regional Administrators 
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meeting, the Policy was one of the key items on the agenda. During 
this session, these matters were reviewed along with the status of 
the Policy. Lee Thomas also emphasized the role of enforcement in 
carrying out the Policy and the need for Regional leadership to 
assure equitable and consistent enforcement toward municipalities. 
Highlights of these activities are discussed below, including a POTW 
enforcement initiative scheduled for late FY 1985/early FY86. In 
addition, we have provided direction on five current enforcement 
issues related to the Policy in an attachment. 

Status of Enforceable Schedules 

As stated previously, one of the goals of the Policy is to have 
all noncomplying POTWs on final, enforceable schedules b~the end of 
FY 1985. Despite good efforts by some EPA Regions, the combined 
efforts of Regions and States have addressed less than half the 
national workload for major POTWs as of the end of the third fiscal 
quarter. We will need a tremendous fourth quarter effort in order to 
meet our SPMS commitments, let alone the interim Policy goal for all 
noncomplying POTWs. 

Obtaining Management Information 

Additionally, we are concerned about the OMSE study finding that 
EPA Regions and States may not have all the necessary information to 
carry out their oversight and enforcement roles. Such information 
needs should have been a significant component of original State 
municipal strategies and deficiencies should have since been addressed 
in State/EPA agreements. OWEP is presently working with EPA Regions 
and States to automate fully the tracking of municipal data in the 
Permit Compliance System (PCS). ~nfortunately, this cannot be 
accomplished until late FY 1985 or early FY 1986. In the interim, 
Regions and States must establish information sharing procedures so 
that administrative activities proceed smoothly. Regional Water 
Enforcement staff must also coordinate with Construction Grants staff 
to make better use of the available information on grant and funding 
status. Toward this end, OWEP and the Off ice of Municipal Pollution 
Control (CMPC) have initiated an effort to integrate PCS, NEEDS, and 
GICS files so that users can review pertinent compliance schedule, 
treatment, and construction grants information on POTWs by using the 
appropriate NPDES permit numbers. 

Enforcement Initiative 

In order to underscore EPA 1 s resolve to enforce the July 1988 
statutory deadline and the other National Municipal Policy requirements, 
EPA Headquarters, working with the Department of Justice, is developing 
a municipal enforcement initiative to supplement previous municipal 
referrals. The initiative will focus on major POTWs that need 
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construction to comply with FELs. Regions should closely examine 
all POTWs that are possible candidates for this initiative; the 
more varied they are in terms of location and size, the more likely 
the initiative will achieve its desired impact. Each Region will be 
expected to prepare its best case(s) for referral early in FY86 so as 
to send a truly national message to the POTW community. Our offices 
are already in touch with Regional staff to identify appropriate 
candidates. In the near future, we will send you further information 
about this initiative by separate memorandum. 

It is clear that Regions and States must act now in concert to 
address the backlog of uncompleted schedules and to establish an 
effective working relationship that will allow them to gain the 
momentum necessary to achieve full compliance by 1988. ~e believe 
this will take your personal support and involvement, as well as 
that of your program and legal staff, in order to maintain EPA's 
resolve that the Policy be carried out with equal determination by 
all partners in the NPDES program. We ask that you lend additional 
emphasis to this Policy and see that EPA/ State activities are 
coordinated in a way that assures the integrity of the Policy. 

We have also asked the technical and legal staffs in our of fices 
to work closely with you and your staff to resolve any matters of 
concern. Should you need assistance, please contact William Jordan, 
Director, Enforcement Division, OWEP at (FTS) 475-8304, or 
Glenn Unterberger, Associate Enforcement counsel for Water, OECM, at 
(FTS) 475-8180. 

Attachment 



ATTACHMENT 

Enforcement Issuest 

Issue: Necessary EPA action where final, enforceable schedules are 
not in place by September 30, 1985. 

Action: OWEP will prepare a summary report o.E the POTWs in this 
category for the Administrator. EPA Regions should work 
with their States now to develop individual action plans 
for each POTW, beginning with those that need long-term 
construction schedules. Where States do not take action to 
require schedules or to establish enforceable schedules, 
-the Region should take independent actions to.do so. FY86 
SP.MS commitments should reflect the most expeditious time
table for completing enforceable schedules for t.he remaining 
majors and a substantial percentage of the minors. 

Issue: EPA's position concerning POTWs eligible for grants in 
FYs 1986, 1987, or beyond. 

Action: In all. cases, Regions and States are to continue to require 
POTWs to comply with orders to establish schedules and meet 
statutory requirements by July 1, 1988, regardless of future 
eligibility for Federal grant assistance. POTWs must begin 
the work now to achieve compliance. 

Issue: EPA' s response where States extend the 1988 compl·iance 
deadline in a manner inconsistent with the "extraordinary 
circumstances" provisions of the National Municipal Policy 
(and its associated Regional and Stat·e guidance), or extend 
the deadline by using nonjudicial actions. 

Action: Approved States must obtain judicial orders to establish 
enforceable schedules beyond the 1988 deadline to be in 
conformance with the· Policy. If not, they must defer to EPA 
enforcement. All extensions beyond the statutory deadline 
should receive judicial review, be sanctioned by a Federal 
or State court, and be based on a demonstration of physical 
or financial impossibility. If a State does not wish to 
use court actions, or subscribe to the physical or financial 
impossibility requirement for extensions, or will not accept 
the Agency's premise that all extensions must be sanctioned 
by a court, Regions should: 1) issue an Administrative 
Order (AO) that specifies a compliance date no later than 
July 1, 1988 (where compliance by the statutory deadline 
is possible), or 2) prepare referrals of these POTWs to 
the Department of Justice, starting with the most serious 
cases. Regions and States are to confer on all schedules 
that are expected to go beyond July 1, 1988, to assure 
consistency with the National Policy and the accompanying 
Regional and State guidance. 

t Detailed discussion papers have been prepared on each issue and 
will be provided to your staff in the near future. 
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Issue: Treatment of §30l(h} applicants within the Policy. 

Action: In all cases where a §30l(h) waiver is denied, the POTW 
should be placed on an enforceable schedule to achieve 
compliance as soon as possible, but not later than 
July 1, 1988. In cases where the POTW demonstrates it 
cannot achieve compliance by the statutory deadline, the 
schedule should be incorporated in a judicial order. If 
a final decision on the waiver application has not yet been 
made, the Region should continue to monitor the permittee 
for compliance with applicable requirements and act on 

.those items which the POTW will have to do regardless of 
the decision on the application. 

~ 

Issue: Treatment of wet-weather bypasses within the Policy. 

Action: Wet weather bypasses are not a priority category within the 
Policy. The Policy does apply to dry weather bypasses and 
the Region should use appropriate enforcement action to 
eliminate such·activities and assure compliance. 

Issue: Up-front penalties for violations of the July 1988 
compliance deadline. 

Action: As a matter of policy, BPA will seek up-front penalties for 
violations of the July 1, 1988, deadline. These penalties 
should consider the economic benefit to the municipality 
from npncompliance and the fact that EPA could not obtain 
acceptable action by the municipality short of litigation. 
In addition, these penalties should result from the exercise 
of sound, case-by-case judg~ent which reflects past violations 
and mitigating circumstances such as good faith efforts to 
comply, other regulatory issues affecting the certainty of 
final limits (revised water quality standards, wasteload 
allocations, pending §30l(h) decisions, or §208 studies), 
and the ability to pay. 



sunJECT: 

FROM: 

TO: 

APR 121985 

National !1uni cipal Pel icy I!!lpler.tent'"'tion 

Jack E. Ravan \4 
Assistant Administrator'(\ 

for Water (1·~-5511) 

Regionnl Administrators 
Regional Water ManaqeAent Division Directors 
Regions I-X 

At ·the recent N~tion~l Gnforc~rnent Conference, A~ministrator 
Lee Tho~as publicly reaffirmed the Agency's intention to upho11 the 
National Municipal Policy in its dealings with States an~ to enforc~ 
the statutory deadline of July 1, 1qee. I made similar remarks. 
during that Conference and ~uring the ~ater Pollution Control 
Federation (WPCP) ~overnment ~ff~irs Seminar in March. Also, at the 
winter A~IWPCA National meeting, the Dire~tor of the Office of Water 
Enforcement ann Permits (OWEP) again reconfirrnerl this Agency position1 

Now th~t we are mid-way through the year, I woul~ li~e to take 
this opportunity to 'Hscus~ my current thoughts regardin<J 
i~plementation of the Nation;tl · r1unicipal Pol icy. We must be convinced 
and we must assure the States th~t PY 1985 is not a trial period. 
Each Region must have current, workable, ano co~plete State strateqies 
that reflect the underlying principles of the Policy. As you kno-w, 
enforceable compliance schedules are require~, with or without Pederal 
orant assistance. It is pre~u~ed that all schedules beyond July 1988 
will requi!:e judicial action. Strategies should contain updated 
inventories that present current compliance status with applicable 
effluent limits, as well aa any technical or financial requirements 
for full Cl')rtlpliance. Regional municipal strategies (or the State 
equivalent) should serve as a current work plan as well as the long
term framework for coordinating EPA and St~te activiticR to: (1) ~et 
as many schedules as possible by the tarryet oate of ~epternber 30, 1985 

_ and (2) achieve as much compliance as possible before the final 
compliance date of July 1, 198R. 
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Potential Implement~tion P~ohle~R 

nuring our ~ational Municip~l ~olicy workshopR in the spring of 
1983, one of the main th<:=>me!; w,;!'; that this pr09re:o w0uld not hcco"le 
"business ~s usu~l.° Current commit~ents for ~Y l9RS, for all 
facilities that need schedules, indicnte that only 2~' of th~ unjverse 
is heinq addres~e~, inclucting only ~7' of the ~ajorq th~t ~re not on 
enforce~ble schedules. Even if we achiAve th~se cn~mit~cnts, much 
work will have to be done in the 33 month~·~fter FY lYaS to meet the 
goals of the Policy. Examination of the first quarter SPHS/OWEG 
resu 1 ts revP.a led that, al t.houqh it appears we exceeded our commitments, 
we may not have ~chieved the solid coMpliance rasults ''L~ were SP.eking. 
F'o:: exomple, we· have lenrned that some NPOES State l\d'!".linistrrttive 
Orders (AO) contain schedules that are reported as •final" by the 
State, but are considered to be interim schedules in many cases until 
final negotiations with the permittee Are completed. 

The compliance schedules establishe~ in PY 1qa5 shoul~ addr~ss 
facilities cauning significant i~pact~ to water ~uality or thrtt ~eerl 
as much time as possihle to meet the iq~R co~pliance date. Otherwi~e, 
we will experience even greater problems as we near the stattitory 
dAadline of July 1, lQOR. I urge you to review your basic workinq 
agreements with the State~ to ho certain that they are actively 
attempting to achieve the Municipal Policy goal~, deAdlinP~, ~n~ 
other enforcement requirements. 

Special Is~ues IdRntified 

over the past several months, severRl questions have ariBen as 
Regions and States move forward to establi~h P.nforceable schcrlules 
pursu~nt to the conditions of the Policy an~ its Regional and Statq 
Guidance. Since this is a criticAl step in the successful management 
of State strategies, there is a need·for Nation('ll con~istency in the 
preparation anrl execution of. these legal instru~ents. ~egions neerj 
to make firm and consistent responses to the State~ on these issues. 
The questions raised inclune: 

1. Can EPA or the States-issue permits with final compliance dates 
past July 1, 19SR? 

Permits cannot contain ~ scheoule to Meet secondary treatment 
requirements later than .Tuly 1, 1<)~8. !n fact, only those POTt-ls 
that applied for and are eligible for a ~301Ci) extension m~y be 
issued a permit with a schedule to meet ~econoary treatment past 
July l, 1977. In these ca~es, the requirement to meet final limit~ 
should be as soon as possible, but not later than July 190A. All 
othe~ permits mu5t contain a requirement to meP-t seconoary limits Rt 
the time of issuance, ~ince ca~ ~taterl above) the final complianco 
datP for these ?OTWs was July 1, 1q77. Any POT\'J not meeting seconnar~' 
treatment requirements and not eliqible for a 30l(i) exten~ion is in 
violation of the Act anrl is suhject to an enforcam~ht ~ctinn •. Any . 
comoliance schedule to fl'leet ~int'\l E=-fflt1ent lil".lit~ fnL· P()THs not 

,_eligible fo1: a f.i301(i}- extension nu!'lt_ ~~ cont.airfug.:._·-in::-arLA.0.k·t1-not 
in-an NP_O.BS pe1:~_it:. --~ 7~:: :..-=-.::~-~=--·= - _ .. -:~ · -· 
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2. Can SPA or the ~tates issue nn AO that contRins ~ Rchedule t0 
rn~et final effluent li:-:dtq th::it eY.tenMs heyonti ,July 1, l9RA? 

The National ~unicipal Policy ~oeg not ~p~cifically renuire 
thci.t ~cherlules beyon:~ :Tuly 19011 bl? sa11ct.ionen hy a Cf)u.::t. Hrn·•f.?vo.::, 
the P~qional and Stnte g1.1i0a-nce on t.hP. Policy that I issu@.d on 
Apr i l 1 7 , l 9 8 4 , pl" P. s v '111?. ~ th C'l t .., 1 l cm ch e x t e n :.i e d sch~~ u 1 es w i 11 t1 ~ 
establishcrl thrnugh tho judicial proces~. This js th~ Aqency's 
enforcement policy with respect to th~ statutory co~pliance o~orllin~. 

Since the April 17, 19~4, quidance is not binning on State NPDCS 
proqrar:is, a State coul!'.1 choose to issue E"!n An with ~ sc~dule hP.yol"l<i 
July 1988, in direct conflict with th~ ~pirit of thR Ad~inistratnr'~ 
Policy nnrl the letter of the subsequent 0uiriance~ In such cases, 
especially where the St~te's order rjoes not involve iMposition of 
administrative penalties, E?A Re~ions should consid~r: 1) issuing an 
An that specifies ~ compliance dP.te no later th.:in .July 198~, whic~ 
then supercedes the State AO, ~r 2) filin~ a civil action to obtain a 
judicial order that contains a final co~pliance date ctee~ed approprinte 
by the court. 

3. What constitute~ a "final" an".'1 "enforceable" schedule un~er the 
Policy? 

One of the main principlas upon which the Policy i~ h-3sed is 
th~ assur~nce of "cert~inty» prior to requiring commitment~ to ~ajo~ 
capital investments. In order to do this, Regions, Stnte~, an~ 
communities should strive to eliminate as many of the "un~nownsn ~s 
possible, and as quickly as possible, with respect tn final li~itR, 
correct trPatment technology, actual costs, available funrls, anrl 
revenue syRtems that are necessary to maintain the plant cnce it is 
completed. Schedules estahli~hed by Regions and States must ~aflect 
the appropriate legAl, technical, and economic circumstnnceR. 
Adnitionally, enforc~able schedules must contain sufficient inte~i~ 
~ilestone5 that require demongt~ations of prog~~ss and allow for 
subsequent enforcement actions, if necessAry, prior to the final 
compliance deanline. 

Delays in eliminating the uncert~inty of final effluent limits 
have focuAed on three situations. Pir~t, limit changes associat~d 
with the ~econnary treatment renefinition/percent removal ~houlo not 
causo major problem~. The Office of Water Enforcement and Permits 
recently sent out draft 0uid~nce for Regional an~ State review anrl 
requeste~ data on how many municipal permit~ appear to need alter~tion. 
Second, for those cities wh~re 30l(h) decisions are pen~ing Reqions 
should continue to adhere to the direction contained in Al Alm'~ 
Octoher 29, 198 4 meDloranou,,... "Exp~,; it i ng Ach i eve1nent of Water 0ua 1 it y 
Improvement by 30l(h) Applicants.• And thirrl, advanced w~ste treatment 
(AWT) may ba needed to ~eet ~ection 101(a)(2) qoals (fishable/swim~able) 
of the Act. The t1ate1; '1ual:ity Stan,1ar~c; 11?.<JU.lation require~ Sti'\tes to~ 
~.-eview w3ter quality ~tandn.rrts to a~sure thnt the st"Andarn.s. do. ::E'fle.ct, 
these go:lls. If a State believei:: that AHT may he· n~cessaL·y, thP.n 
p:::- i or i ty should be given to comp let i nq t"hose tise;::o.tt-a ineb.i 11 t:~·:\-r.a:J y F>Ps· 
f i !."St. - . - • ·- '·""' ,:-=~ - :- --' - - - -

-
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Jn closing I want to ree:iiphasi?.e how ei:;~ential it i~ fn::: r.>.;-qicns 
and States to have as !!!any noncoinplyinq r.o:!l~uniti~s ~s po!=.ii=-ihlf? on 
final, f?nf0i:ceahle ~ch<-?duh!s by SeptE> 111!:"'tP.r 30, 1Q8'). Onlc~s ,,.,e shew 
outstr.1ndinq results, w~ will nt')t h~ ahln to achieve the stotutrn:y 
CO"'."lpli;rnct: rleadline of .July 1, l9P.R. If '"Y offico c.:in bP assi:;tunci=-
in i:e!:=olving additional frmlementeition is::;uP.::;, pl~;:i~;e ~ontRc:t us. 

03-26-85/EN-338/C.EVANS/mc/475-~310/310gM/ 
REVISED: 04-02-RS 
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"Re.lationship Between the National Municipal Policy and construction Grants 
Extending Beyond FY 1988", dated July 26, 1985. ·(See also number 12 above 
for a copy Of the letter referenced in this doc\iment) 





MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JUL 2 6 1985 

OFFICE OF 
WATER 

lationship Between National Municipal Policy 
~ Construct~on Grants Extending Beyond FY 1988 
1.,ll-1~-vc ;;"~ ~VY"> n--...;~ 
Decca w. Hanmer, Director 

Office of Water Enforcement and Permits 

Water Management Division Directors 
Regions I - X 

There has recently been some confusion about EPA's 
policy with respect to award of grant funds for construction 
of facilities that will not be completed until after the 
July 1, 1988 statutory deadline. This has prompted me to 
reinforce with you the importance of maintaining close coordi
nation between the staffs assigned to implementation of the 
National Municipal Policy (NMP) and those working with Con
struction Grants for municipalities that are affected by the 
policy. Misinformation and poor coordination can seriously 
undermine our efforts to implement the NMP. 

On the policy issue, we recently responded to a Con
gressional inquiry on behalf of a State official whose staff 
was verbally advised that no more Federal grants for sewage 
treatment construction projects would be made where construc
tion would be completed past July 1, 1988. Furthermore, he 
believed that EPA was about to transmit this policy to the 
States in written form. Exactly the same issue was raised 
during the House of Representatives floor debate on the Clean 
Water ~ct earlier this week. I have enclosed a copy of the 
transcript of the colloquy between Congressman Young (Missouri) 
and Congressman Roe (New Jersey) so that you will better 
understand the nature of the concern. 

Our enclosed response to Congressman Jones sets forth 
what has always been our position on this issue: neither 
the NMP nor EPA policy with respect to fundinq construction of 
wastewater. treatment facilities prohibits EPA or delegated 
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States from awarding qrants to municipalities that may not be 
able to complete construction by the statutory deadline. In 
fact, we have been doinq it for years with respect to fundin9 
POTWs that missed the ig77 statutory deadline for compliance. 

I urqe you to distribute copies of this letter and the 
House debate to all members of your qr.ants and enforcement 
staffs. Where there seem to be problems, I would also ask 
that you make every effort to set the record straight with 
your States as well. If we hear of similar problems in any 
other ~egions, I hav~ asked Jim Elder to get in touch with 
you personally. 

Attachments 
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.. 
Speech by Assi$tant Admi.nistr•tor, OECH to Assaeiation of Metropolitan 
Sewerage Ag~ncies, dated Augu.st 8, 1985. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

AUG 8 lS85 
OFFICF <JF F:-iHJP.C~\\I :, I 

MEMORANDUM 

SUBJECT: Speech by Assistant Administrator, OECM to 
Association of Metropolitan Sewerage Agencies 

FROM: 

TO: 

t1,/ 
Glenn L. Unte:::berger .. ~_.µrc:'.i,,, ... 
Associate Enforcement Counsel 

for Water 

Regional Counsels 
Regions I - X 

Attached is a copy of Courtney Price's recent enforcement 

speech on the National Municipal Policy and pretreatment. She 

gave the speech on July 3.1 at the summer meeting of the 

Association of Metropolitan Sewerage Agencies (AMSA) held at 

the Greenbrier Hotel in White Sulpher Springs, West Virginia. 

This forceful statement concerning the Agency's :::esponsibi-

lities for the National Municipal Policy and pretreatment 

should be of assistance to you in the Region's water compliance 

and enfor~ement program. 

Attachment 

cc: Water Management Division Directors, 
Regions I - x· 



UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JAN 3 0 l985 

MEMORANDUM 

SUBJECT: Deadlines and the National Municipal Policy 
.. 

FROM: Glenn L. Unterberger _.~,,__ 
Associate Enforcement Counsel 

for Water 

TO: Regional Counsel I - X 

Introduction. 

OFFICE tlF E-.:FC>RCE\1E'T 
4.,Df' 1)\fPt /~\t"E 

\1U'- iTUR I '-G 

Recently I have noticed, both in the Agency and outside, 
some imprecise language about "statutory deadlines" and the 
National Municipal Policy. I am afraid this may lead to some 
confusion, particularly among those who do not have to deal 
with the policy often. Therefore, I have prepared in this 
memorandum a brief summary of- the legal b3.sis for the July 1, 
1988 deadline in the policy, and the legal consequences of that 
basis, for anyone who would like a more detailed background 
than is presented in the policy itself. 

ISSUE NO. 

There is no uniform Julv 1, 1988 statutory compliance deadline. 
com liance deadline for a Publicl -Owned Treatment 

ate set in its erm1t. 

The July 1, 1988 date is set forth in the Clean Water Act 
to address a single specific situation. In Section 301 (i), 
Congress authorized NPDES permitting authorities (delegated 
States or EPA) to modify the permits of those POTWs that applied 
and qualified to extend the deadline for compliance with final 
effluent limits (as described in Sections 301 (b)(1)(B) and (C)) 
until, but not beyond, July 1, 1988. For all other POTWs, the 
Congressional mandate of 301(b)(1) typically remains in effect: 
the permitting authority must issue them permits requiring 
c01llpliance with statutory requirements by July 1, 1977. And 
under the Clean Water Act, the POTW is required to comply by 
whatever date appears in its permit. 
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Although July 1, 1977 constitutes in most cases the date 
for compliance with final effluent limitations, the Clean 
Water Act sets out no uniform statutory deadline which will 
apply in all situations. This legal structure has a number of 
consequences for enforcement. First, any POTW not in compliance 
with final effluent limits by the date specified in its permit 
(even if it is 1977) is in violation of the Act. {See pages 
6-8 of the attached memorandum from the Off ice of General 
Counsel, dated April 11, 1984.) 

In the National Municipal Policy, the Agency recognized 
that many POTWs were in violation of the Act long after 1977, 
and that sound policy after promulgation of the 1981 Clean 
Water Act Amendments required these POTWs to come into 
compliance as soon as possible. The Policy called for the 
development of compliance schedules for municipalities affected 
by the Policy. As a policy matter, the Agency selected July 
1, 1988 as the latest date to be included in such schedules 
(unless a POTW,could demonstrate extraordinary circumstances). 
The date seemed a sensible choice, in part because §301 (i) 
Congress authorized permit extensions up to no later than 
1988. However, it must be remembered that the legal, statutory
based deadline for compliance for each POTW is and will remain 
the deadline in its NPDES permit, which will be July 1, 1988 
o~r _earlier. 

ISSUE NO. 2 

As a general matter, EPA has clear authority to sue a POTW 
which will not meet the July 1, 1988, deadline only if that 
POTW is violating or has violated applicable permit reguire
ments. 

The second consequence for enforcement is a corollary of 
the first. As a general matter, a POTW in compliance w·ith its 
permit is in compliance with the Act. Section 402(k) of the 
Act states this expressly. Therefore, in the absence of com
pelling circumstances, the Agency typically should not sue a 
POTW because it will not complete construction by July 1, 
1988, ·if i-t is ananas been in compliance with all its present 
permit requirements. 

ISSUE NO. 3 

Section 309 is the basis for Agency enforcement of most of 
the provisions of the Clean Water Act, and NPDES permit 
provisions. Section 309 authorizes the Administrator, upon 
finding a violation, to issue an administrative order or file 



ADDRESS BY COURTNEY PRICE, ASSISTANT ADMINISTRATOR 
FOR ENFORCEMENT AND COMPLIANCE MONITORING 

TO ASSOCIATION OF METROPOLITAN SEWERAGE AGENCIES 
JULY 31, 1985 

Introduction 

Thank you for inviting me here to speak today. Your 

timing is excellent, as we are into perhaps the most momentous 

task your organization and my Agency have undertaken since 

the passage of the Clean Water Act - implementatio~of the 

National Municipal Policy. I would also like to bring you 

up-to-date on pretreatment, a highly signi£icant area which 

we think ~ill strcingli reinforce and supplement the National 

Municipal Policy. I believe you may be familiar with some of 

the things I am going to say, but since this is my first meeting 

with you, I want you to know where I am coming from. 

EPA has set the National Municipal Policy and implementation 

of pretreatment requirements as the two highest priority 

objectives for the Agency in the water enforcement area for 

this year and probably for the rest of this Administration. 

These are the areas where the most remains to be done, and 

where the most can be accomplished. Let me turn first to the 

National Municipal Policy. 

National Municipal Policy: background 

As you know, the Clean Water Act has never distinguished 

between the fundamental obligations of municipal and industrial 

sources to comply with the terms of their NPDES permits. 

Congress set up various mechanisms for developing effluent 

guidelines and obtaining exceptions and waivers, and put in 
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different deadlines for different levels of technology. But 

once those requirements are incorporated into NPDES permits, 

the obligation to comply is absolute. As we lawyers say, the 

Clean Water Act is a strict liability statute. There are no 

defenses. 

Aware that after decades bf neglect, compliance would 

be very expensive for many municipalities in the 1970's, 

Congress appropriated billions of Federal dollars to get 

compliance going, and to work out what bugs there were in the 

technology. In the CWA amendments of 1981, however, Congress 

reduced ~ppropria~ion~, and made clear its view that ulti

mately compliance with the Act remained a State and local 

responsibility. As you know, whatever happens in this and 

subsequent Congresses, there is little likelihood that 

construction grant funding will go back to what it was, and 

will never be suff icieht to pay for the whole program. 

Therefore, in January 1984 Bill Ruckelshaus issued the 

National Municipal Policy. The policy was issued after a year 

of deliberation and extensive consultation with you, with cities, 

with states, and with other interested groups. It has been 

strongly endorsed in public testimony and many private meetings 

by our present Administrator, Lee Thomas. As you know, the 

National Municipal Policy sets forth two fundamental principles: 

1. All municipalities must achieve compliance with 

their NPDES permit limits as soon as possible but 

no later than July 1, 1988, unless it is physically 

or financially impossible to do so; and 
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2. Municipalities must comply on time whether or not 

they receive federal funds. 

In a sentence, the National Municipal Policy decouples compliance 

from Federal funding. 

As I mentioned at the outset, carrying out the National 

Municipal Policy has become - and probably will remain - the 

Ag~ncy's top priority in the water enforcement area for some 

time. It is particularly important because in non~ of the 

discussions of re-authorization of the Clean Water Act has 

anyone suggested that the 1988 date be extended. It is as 

firm a de~dline ai any I have seen. 

National Municipal Policy: progress to date 

When the Agency issued the National Municipal Policy in 

January 1984, we knew that we had set ourselves and the countr;' 

a highly ambitious gpal, one that would require a great deal 

of work, local money and determination to accomplish. 

Nevertheless, eighteen months into the program, I can 

report some solid progress. Knowledge of the National Municipal 

Policy is virtually universal. Word of its requirements has 

reached every municipality that will have to take action. 

The Agency has received a good deal of support for its firm 

position from both States and localities despite the logistical 

difficulties that we all recognize. 

EPA's immediate goal has been to put all cities required 

to construct on realistic, enforceable schedules by October 1, 

1985. This is a big chunk of work for both the Agency and the 

thirty-six states that manage the NPDES program: we estimate 
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that there are about 1300 - 1400 major POTWs (out of a total 

of 3700) which will need construction. To date, schedules 

have been established for almost 50%. States and EPA Regional 

off ices are at this very moment drawing up detailed strategies 

for finishing work with the rest. 

In the meantime, the Agency is trying to expedite the 

process by removing as quickly as possible whatever obstacles 

-
remain to the determination of final effluent limits. We are, 

for example, trying to reduce the backlog of expired permits, 

resolve pending §30l(h) waiver applications, and speed water 

quality decisions. We are also trying to anticipate problems 

in such areas as sludge and toxics. Rebecca Hanmer, the Director 

of EPA's Office of Water Enforcement and Permits, will discuss 

these areas later at your meeting. Pursuant to the 1981 

amendments to the Clea~ Water Act, we-revised the definition 

of secondary treatment to permit some relaxation of effluent 

limits, particularly for smaller cities that build trickling 

filters and waste stabilization ponds. Within our own organi-

zation, we in enforcement are trying to work more closely with 

the off ices responsible for permits and construction grants in 

order to take advantage of their accumulated expertise. EPA's 

Office of Water, for its part, is revising the construction 

grant regulations to be sure that no one receives further 

funding until a schedule meeting the requirements of the National 

Municipal Policy is in place. 

National Municipal Policy - most important messaqe 

In a few words, this is what we are doing. What do we 
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.expect of you? If there is one message that I want you to take 

away from these brief remarks, it is this: we expect every 

municipality that is not in compliance with final NPDES permit 

limits now to begin work immediately to achieve compliance by 

July 1, 1988, or before. This applies to each municipality 

which is presently in violation of the Act, whether or not it 

received federal funds in the past, whether or not it is likely 

to receive a grant in the future, whether or not it knows if it 

will receive a grant. Even if you are certain you will receive 

a grant in 1986 or 1987, we expect you to begin construction 

as soon as you can and proceed as quickly as possible, using 

locally raised money if necessary. We will provide what 

assistance we can in suggesting methods to raise funds locally. 

However, I cannot sufficiently stress that the time for action 

is Now: Many cities have already begun work on their own; 

indeed, many have completed secondary treatment and more, on 

their own. It can be done. Both the Clean Water Act and 

fundamental fairness require that the Agency not allow other 

cities to continue pollution unabated for years after the 

announcement of the National Municipal Policy, in the hopes 

that the law will be changed or new funds forthcoming. The 

best way for a city now in violation to avoid formal EPA enforce-

ment action - a lawsuit, with penalties is to agree to a 

federal or State administrative order with a schedule providing 

for compliance by July 1, 1988. 

:On the positive side, Agency analysis suggests that most 

major POTWs can finance adequate treatment on their own, without 

imposing undue burdens on local residents and ratepayers. 
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Moreover, there are real advantag~s to 100% local financing. 

Cities have found that they can often build projects faster, 

and at a significantly lower cost, when they are not subject to 

federal construction grant regulations. Some cities have 

found that they can meet all their permit limits with smaller, 

more practical, easier-to-operate facilities than those presently 

called for in their Facility Plans. 

An active and effective pretreatment program, as now 

required by law, should reduce the size or the cost, or both, 

of facilities in municipalities with significant industrial 

contributors. 

National Municipal Policy: enforcement 

Enforcement is not a particularly upbeat subject: clearly 

the Agency prefers and expects voluntary compliance, and many 

cities are already complying as quickly as they are able. In 

addition, of course, the federal government is particularly 

reluctant to sue sister governments. I know too that munici-

palities often have fewer resources and more complicated 

management than a private corporation. Nonetheless, as the 

senior Agency official. responsible for enforcement, I must tell 

you that the Agency plans to enforce the law vigorously against 

any municipality that fails to comply with the National Municipal 

Policy. The Administrator feels this is necessary to be fair 

to those cities that have already gone ahead on their own, often 

at significant expense. Stiff enforcement is also necessary 

to maintain the momentum of the policy so that the 1988 goal 

can be met. We plan to take action in all Regions and against 
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municipalities of all sizes that are violating the Clean Water 

Act. Indeed, about 50% of the cases filed by the Agency in the 

last two years under the Clean Water Act have been against 

municipalities, and frankly, I expect that percentage to grow. 

Enforcement of the National Municipal Policy comes at a 

time when the Agency has increased its enforcement presence 

generally as measured by the total number of Clean Water Act 

cases filed. In fact, the number of water cases f~ed nearly 

doubled between FY83 and FY84. In addition, a multi-case 

initiative against municipalities is contemplated for FY86 to 

emphasize the importance we attach to compliance with the 

National Municipal Policy. 

You should also know that the Federal courts have uniformly 
I 

upheld the Agency's position in regard to municipalities under 

the Clean Water Act. Four courts - including the U.S. Court of 

Appeals for the 6th Circuit last year - have looked at the 

question of whether a city can be required to build if it fails 

to receive federal funds. These courts have decided that Federal 

funding (or lack of it) is irrelevant. The courts all held 

without qualification that a city's obligation to comply with 

its NPDES permit limitations is absolute. This responsibility 

does not and cannot depend on whether a city receives grant 

funds. In addition, in at least two recent cases where the 

courts issued written opinions [Providence, R.I., Woodbridge, 

N.J.), the courts upheld the imposition of stipulated penalties 

against municipalities for failure to meet compliance schedules 

established through judicial consent decree. 
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Finally, in the last two years, there have been at least 

five decided cases holding that Discharge Monitoring Reports 

disclosing effluent violations can be sufficient grounds for 

summary judgment on liability against a discharger. While these 

were all cases against private industry, there is no reason to 

think the result is not equally applicable to municipalities. 

A city that gets into difficulty complying with the National 

Municipal Policy should not look to the courts for relief. 

National Municipal Policy: objectives in new enforcement cases 

Therefore, you should know that in every case we file 

against a municipality from here on out, we will seek compliance 

by July 1, 1988, or sooner, unless it is physically or financially 

impossible. If abili~y to pay is raised as an issue, we will 

bring in financial consultants to scrutinize the numbers. We 

have also asked our Regional off ices to take federal enforcement 

action - either an administrative action or a lawsuit - in the 

case of any state order which goes beyond July 1, ·1988, without 

adequate justification [Price/Longest memo of July 24, 1985). 

In addition, as a matter of policy, we plan to seek 

penalties in National Municipal Policy cases. Indeed, the Agency 

is presently drawing up a formal water penalty policy which 

will in part expressly address municipalities. The Agency's 

position on penalties stems at least in part from the fact that 

a municipality typically will have failed to respond to an 

opportunity to commit to an acceptable, enforceable compliance 

schedule in an Administratve Order without penalties before 

EPA takes the POTW to cou~t. In each of 12 municipal cases 
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recently concluded, the Agency has obtained signficant cash 

penalties in settlement, ranging from several thousand dollars 

to $250,000. In the future, the Agency will be looking parti-

cularly hard at whether a city started to take action to meet 

permit limits after the announcement of the National Municipal 

Policy, or whether it waited for a grant. The Agency is totally 

serious about the expeditious municipal compliance. Compliance 

is no longer dependent on any grant action. 

Pretreatment 

Let me now turn to pretreatment, where you and I should 
. . 

be on the same side - ' national, state and local governments 

working together to clean up the environment and spread the 

cost equitably. 

In ~977, Congress revised the Clean Water Act to place 

the responsibility for developing, implementing and enforcing 

the pretreatment program with those most affected by disruptive 

industrial pollutants. And who is most affected by such 

disruption? It is you, the POTWs. That is why it is very 

appropriate for us to talk now about pretreatment. 

After 1977, EPA adopted regulations to implement the 

pretreatment pr6gram enacted by Congress. We required all POTWs 

with a design flow greater than 5 million gallons per day, and 

other POTWs (as determined by the approved pretreatment State 

or EPA) to obtain approval of pretreatment programs no later 

than July 1, 1983. Generally, an approvable program will 

contain mechanisms for identifying the industrial users and 

the character of their effluent, and for establishing local 
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limits when necessary. The approvable program must also provide 

authority for the POTW to require effluent monitoring and to 

enforce both the categorical standards and applicable local 

limits. 

The objectives of the pretreatment program are (1) to 

provide the POTW with a means of insuring its own operational 

integrity and (2) to place the financial burden of treating 

large amounts of toxic or hazardous pollutants which POTWs 

typically are not built to control where it belongs, with ·the 

industry which produces them. 

Of course, in those instances where a POTW is capable of 

removing large amounts of industrial pollutants, the pretreatment 

program provides that POTWs with approved programs may apply 

fo~ removal credits. .If approved, removal credits allow the 

POTW some flexibility to relax the requirements for one or 

more of its ind~strial users so long as that relaxation does 

not cause the POTW to violate its National Pollutant Discharge 

Elimination System (NPDES) permit. 

2. Prior Agency focus 

In the last ten years, the Agency has sought to implement 

the pretreatment program by promulgating two types of pretreatment 

regulations. We issued "general" regulations which interpret 

statutory phrases such as prohibitions against "interference" 

and "pass-through" and set up procedures that apply to indirect 

dischargers. We also promulgated "categorical" standards, 

which set technology-based numerical limits on discharges of 

toxic pollutants from specified categories of industrial sources. 
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The Agency's most notable success is the establishment of 

categorical standards for the electroplating category. Electro-

plating, with approximately 10,000 dischargers, is by far the 

largest industrial category to be regulated. 

For EPA's part, we have brought nationally coordinated 

cases against two major integrated electroplaters, Chrysler 

and General Motors, as well as against several smaller industrial 

dischargers. In a precedent setting settlement, Chrysler 

agreed to pay a penalty of $1.5 million in cash in addition to 

meeting interim and final compliance requirements. Pursuant 
. . 

to our Clean Water Act authority, we expect to maintain a 

national presence in enforcing the electroplaing standards as 

well as other categorical pretreatment standards as they take 

effect. Nevertheless, in the pretreatment provisions of the 

Clean Water Act, Congress clearly was looking for local munici-

palities such as yourselves to be the primary implementation 

and enforcement arm of this program. Just as clearly, EPA is 

ready to use the strong enforcement authorities Congress 

established to make sure that all parties, including munici-

palities, are pursuing their legal responsibilities to implement 

successful pretreatment programs. 

3. POTW emphasis (1983 - present) 

While the Agency was expending resources on establishing 

regulations and standards, very little was done beyond the 

issuance of a few guidelines between 1978 and late 1982 to 

establish the local POTW pretreatment programs as required by 

40 C.F.R. §§403.8 and 403.9. As a result, in early 1983 about 
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73% of the 1455 POTW's required to develop pretreatment programs 

either had not submitted plans or had submitted incomplete 

plans. With the deadlines for the development of approved plans 

(July 1, 1983) and for compliance with categorical standards 

(April and June 1984 for electroplaters) rapidly approaching, 

the Agency became concerned that an indeterminate portion of 

these POTWs without approved plans were not prepared to enforce 

pretreatment requirements. 

In February 1984, the Agency convened an advisory committee, 

the Pretreatment Implementation Review Task Force (PIRT), to 
. . 

assist the Agency with. implementation of the pretreatment 

program. The committee was composed o~ representatives of 

industry, State regulatory agencies, POTW's, environmental 

groups and EPA personnel. In January 1985, PIRT submitted its 

Final Report to the Administrator. It recommended issuance 

of a strong Agency policy statement to support enforcement of 

the national pretreatment program. PIRT further recommended 

aggressive Agency enforcement action to compel the remaining 

1152 affected POTWs (as of April 1, 1984) to submit approvable 

pretreatment programs. 

Since April 1984, many POTWs have developed POTW 

pretreatment programs which have been approved. EPA has set 

as a national goal in this area to have all required POTWs 

obtain approval programs or be referred for court action by 

September 30, 1985. In support of this goal, EPA launched a 

Pretreatment Multi-Case Enforcement Initiative earlier this 

year. Lawsuits were filed simultaneously on April 18, 1985, 
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against eight non-complying POTWs that had failed to develop 

approvable programs. These cases are now in the negotiation 

stage, but EPA expects to obtain from each case a judicial 

decree requiring expeditious submittal of an approvable program, 

specific steps to ensure proper implementation of that program, 

and significant penalties because the-POTW failed to meet 

responsibilities which many others pursued more seriously and 

effectively. If you read the trade press, you wilf also know 

that the Agency expects to file a second wave of similar cases 

against a number of remaining non-complying POTWs by our 

September 30 target date. 

There is good news that emerges from all this. By combining 

your efforts with those of the State and Federal approval 

authorities, the list of POTWs without approved programs has 

dwindled from 1,152 as of April 1, 1984, to 377 as of June 30, 

1985. The bad news is that 377 POTWs still do not have approved 

programs or schedules for submitting them. The Agency and 

States intend to make every effort to obtain approvable local 

pretreatment programs from this group by the end of FY 1985 by 

whatever means are necessary, including the use of judicial 

enforcement and the imposition of penalties. Indeed, we have 

made it clear to all levels within the Agency that "good progress'' 

on program developments is no longer sufficient. If approvable 

programs are not forthcoming, it is time to take the action to 

court. 

In addition, the Agency is hard at work developing a 

national strategy to insure effective implementation of approved 
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pretreatment plans through Federal State and local efforts. 

An important objective for FY36, and beyond, will be to help 

you to insure that your industrial contributors comply with 

the applicable pretreatment standards, both categorical standards 

and the highly important local standards. Again, EPa is quite 

prepared to use the enforcement authority provided to it, not 

only against your industrial users where a matter of Federal 

--interest is at stake, but also against POTWs which are failing 

to implement or adequately enforce approved local pretreatment 

programs. Now that I have come on as the "heavy", let me offer 

that if we (the States, EPA and the POTWs) work together, 

we can jointly obtain three important things. We can ensure 

(1) that all industrial users comply with pretreatment standards, 

(2) that you are able to remain in compliance with your own 

NPDES limits, and (3) that the costs of compliance with the 

Clean Water Act are paid by the parties responsible for the 

pollution. 

I have appreciated this opportunity to talk with you about 

pretreatment and the National Municipal Policy. I look forward 

to your help as we continue to implement these important 

programs. 
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The Agency has accumulatei consid2rable enforcement 
experience unaer the National Municipal ?olicy (49 FR 3832, 
January 30, 1984) during the ~ast year and a half since the 
?olicy was signed by the Administrate~. I want to review some 
of the results of this experience with the hope that it will 
help you to enforce the National Municipal Policy duri~g the 
months ahead. As I look at our enforcement track record, I 
find it most useful to reviev·J (1) relevant ~:::cided cases, (2) 
noteworthy consent decrees and (3) statistics on the amounts of 
municipal penalties obtained. Accordingly, I will briefly 
discuss each of t~ese areas. 

I. Case Law Has Established that POTWs Must Comply 
with the Clean Water ~ct in the Absence of 
Federal Funding 

As you know, the most important prin.ciple established 
by the National Munici_[)al Policy is that compliance by publicly 
owned treatment works (POTWs) with final effluent limits is 
independent of Federal·construction grant,. funding. More simply 
put, the Policy decouples compliance and Federal funding. Case 
law, which establishes the appropriateness of compliance with
out funding, therefore becomes strong support for implementation 
of the Policy. 

The most significant case establishing the requirement of 
compliance in the absence of Federal funding is State Water 
Control Board v. Train, 559 F.2d 921 (4th Cir. 1977), an opinion 
seven years older than the National Municipal Policy itself. 
In that case, Virginia's Water Control Board sought a declaratory 
judgment that POTI'/s were not subject to certain effluent 



- 2 -

li~itations i.: those POT~~s 11ac~ nr.Jt rccei\rec: r"erJeral gra~t 
func1ng. The Fourth Circuit denie~ relief to Virginia and hel·1 
the fellowing: 

"Section 30l(o)(l)'s effluent li:nitations 
are, on their face, unconditional, nnc1 no 
o t ::. e r prov i s i on i n d i c -3. t e s Rn y 1 i :-i k bet·,; e en 
their enforceability and the timely receipt 
of federal assistance." 559 F.2ci at 924. 

The ·Sixth Circuit has tak~n a position similar to the 
Fourth Circuit. In U.S. v. ~avne Countv (Mich.) Dect. of 
Health, Cit of DetrOI't.""; et al. 720 F.2d 443, 19 ERC 2091 

6th Cir. 1983 , the District Court below had unilaterally 
reserved allocated but unobligated Federal construction grant 
funds to defendant City of Detroit. EPA appealed this action 
as unauthorized and prevailed before the Sixth Circuit. The 
Circuit Court held: 

"It is funuamental that Title III compliance 
may be sought by the EPA without a corresponding 
conditioning of Title II grant funds. State 
Water Control Board v. Train, 559 F.2d 921 
(4th Cir. 1977)." 720 F.2d at 446, ERC at 
2091. 

" . it is fundamental that the compliance 
and grant provisions of the FWPCA are not 
mutuallv deoendent. State Water Control Board 
v. Trai;, 5S9 F.2d 921 (4th Cir. 1977). If the 
federal forum possessed the authority to mandate 
EPA contributions under Title II in Title III 
compliance actions, then the EPA would be 
pragmatically restricted to seeking compliance 
only in actions where it would guarantee federal 
funds to effect the compliance judgments obtained. 
This was patently not the intent of Ccngress. 
Train, suora." 720 F.2d at 451, 19 ERC at 2096. 

The two cases above provide a background for several 
court orders which have discussed the legal question or the 
National Municipal Policy. In U.S. v. City of Kansas City, 
Kansas (Civ. Action No. KC-3628, D. Kan., April 25, 1984), the 
City sought to tie compliance with final effluent limits by 
July 1, 1988, to the availability of Federal grant funds. The 
Court rejected the City's position and required final compliance 
by June 30, 1988. The one limiting feature of the order is 
that the Court obtained signatures of counsel, as if it were a 
consent decree, subsequent to issuance of the decree. Neverthe
less, the Court transcript shows that the w.atter was fully 
litigated. 

The Court noted in its unpublished order in U.S. v. Citv cf 
Kansas City at page one that 
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"the statutory •.:>tlic;.:i.tion of p'...lblic::/ c-..;nec 
t.reatrr.ent works to comply wit:1 tr1e July l, 1977, 
dead 1 i ne [ s '..lbs eque:i t ly e :<tended by· s ta tu tory 
amendments to July 1, 1988 for eligible muni
cipalities] is not ccn~i~ional on the recei2t 
of feeler-al ara.nt funcs or r:iny ot!1er 
c ire u. ;:-,s tar.c e . 

The Cou. rt also quoted spec i: ica l ly from the :-:a tio:-ia l 
'.-lunicipal Policy, finding that only ext::-:i.orcinary circu:::stances 
a re al lo'..;ed under the Po 1 icy a2 a bas is for compliance beyon<l 
July 1, 1988. Specifically, the Court wrote at page two of its 
order that: 

.... 
" . Defendant has not ~ade or endeavored 

to make any showing concerning the existence of 
extraordinary circumstances th~t would preclude 
its compliance with the statutory July 1, 1988, 
deadline, and EPA has made no determination that 
such extraordinary circu~stance~ either do or do 
not exist. " 

Althous;h the order did not define extraordinary 
circumstances (which EPK considers to be only physical impossi
bility or financial incapability to complete construction 
by July 1, 1988), the Court did find that under the policy the 
POTW bears the burden of showing extraordinary circumstances, 
not EP.7.i... The Court al so implicitly affirmed the National 
Municipal Policy as an appropriate enforcement response by 
EPA. ThE:! order should be useful in future litigated cases or 
in settlement discussions. 

There have also been a series of court orders in the case 
of Townshio of Franklin Seweraae Authorit v. Middlesex Countv 
Utilities Authoritv Civ. Action No. 80-4041, D.N.J., Feb. 24, 
1984, Dec. 15, 1984, July 5, 1985) holding, and subsequently 
reaffirming, that <"\..municipality's obligation to comply with 
its NPDES requirements is not contingent on Federal funding. 
Indeed, in the July 5, 1985 order at page 2, Judge Thompson 
held the Township of Woodbridge, N.J. in contempt for failing 
to comply with an earlier order and advancing lack of federal 
funding as a defense: 

"We will deny Woodbridge's motion. We have 
addressed the issue presented - whether the 
obligation to comply with the Act is 
contingent upon the receipt of funding from 
the United States - on two previous occasions. 
Woodbridge offers no new analysis or 
authority which NOuld lead the court to 
modify its holdings on this issue. The 
specific argument advanced, that the 1981 
amendment to 33 U.S.C. §1311 allows Woodbridge 
to avoid liability, has been expJ.icitly 
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rejecte,_: by the ccurt. '"'ie find th<J.t 
1.-loodbriJge's :T!Otion is without merit -:ind 
borders on the abusive." 

With this backdrop of (1) appellate holdings and judicial 
orders that fundins and corrpliance are indercndent under the 
Clean \vat.er :\ct an,1 (2) a District Court orcer requi:::-ing corr:!Jl.:.
ance by July 1, 1988, while pointing to the requi..rer:ients cf 
the National Municipal Policy, I wish to turn to exa~ples of 
recent case settleDents. 

II. Case Settlements Are Being Obtained 
Consistent with the National Municioal Policv 

A detailed review of selected municipal co~pliance cases, 
including sone settlements jointly obtained by EPA and DOJ and 
referenced in this memo, is being released by the Program· 
EvRluation Division of E?A's Office of Management Systems and 
Evaluation. I urge you to study this excellent analysis. I 
wish here to r.tention several cases that indicate possible 
approaches to typical problems under the National Municipal 
Policy. 

A. The Financial Incapability Defense 

An excellent example of how to overcome a financial 
irlcapability defense is the Agency's 1984 consent decree with 
St. Bernard Parish, Louisiana. St. Bernard argue<l that it 
could not construct a s~condary .treatment plant due to financial 
incapability. EPA's Region VI and Headquarte~s engaged an 
outside financial consultant to make a detailed analysis of the 
finances of the parish (county). The consultant made an on
site analysis of parish financial records and completed a 
detailed report that was provided to the parish. At the sa~e 
time, the Agency pressed for trial. Upon review of the finan
cial analysis, the parish accepted its findings of financ~al 
capability to construct by 1987, without any federal funding, 
and agreed to pay a $40,000 upfront penalty, a substantial 
amount in light of the size and demographics of the parish. A 
final consent decree embodying these terms was entered on 
December 3, 1984. 

The Agency continues to have contract funds available 
through the Office of Water Enforcement and Permits to hire 
outside financial consultants for cases where the POTW's 
financial capability to construct may be an issue. 

B. From Counterclaim to Upfront Civil Penalty 

Garland, a TexRs suburb near Dallas, filed a counterclaim 
against EPA when the Agency sued to obtain compliance with 
final effluent limits by July 1, 1988. Garland argued that the 
Agency had given incorrect technical advice as to designs for 
past POTW construction. The Agency aggressively moved to dismiss 
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the ccuntercl.::iir.:, en Listing the assistance of cor:struction 
·::ir2nts attorneys in the l\gency 's Office of General Cour1sel, ·,,:ho 
wrote much of the brief. The .:\gency r-:ursuerl extensive cliscover~· 
and negotiatiorts in the case, which also involved a number of 
private parties (con~ractors) who 11~J participated in the ?OT~ 
const~~ction. In the end, Garland agreed to achieve co~pliance 
by July l, 1988, and to pay an U?front civil µer.alty cf $150,0GC 
in a consent rlecree filed June 24, 1985. 

C. Co~cliance Not Continaent on Federal Fun~ina 

The Wyoming Valley Sanitation Authority, located near Wilkes 
Barre, Pennsylvania and hiade up of soNe twe~ty municipalities, 
had been slow to comply for years. In fact, it took_twenty-
five years of State ~ressure to get the Authority to build a 
primary facility. EPA filed suit on May 3, 1983, to obtain 
secondary treatment by July 1, 1988. 

Only after issuance of the National Municipal Policy did 
negotiations with the Authority become productive. The Authorit~· 
tried to tie compliance to Federal funding. However, the 
Authority finally agreed to a consent decree that made cow.pliance 
by 1988 independent qf Federal funding, which is the standard 
language we like to see in ·all municipal consent decrees. EPA 
~nd Pennsylvania (also a party) did agree, however, to expedite 
consideration of the Authority's grant application. The authori~y 
~lso agreed to pay an upfront penalty of $66,000 to the Federal 
governnent and $56,500 to the State. The ·consent decree was 
filed on Nay 6, 1985. 

D. Use of Environmental Securitv Account 

One of the most difficult series of recent negotiations 
involved Cincinnati's Mill Creek POTW. This case involved 
negotiations with the Sewer District, the City of Cincinnati and 
Hamilton County in which the facility is located. Mill Creek 
had completed secondary treatment construction in 1978, but the 
POTW's sludge unit, heat exchangers and vacuum filters have 
never worked properly. Consequently, only a small portion of 
the effluent received s~condary treatment. This made the Mill 
Creek POTW one of the worst polluters on the Ohio River. The 
case was complicated by State administrative action that could 
be construed as permit modification. 

As negotiations continued, it became apparent that the 
penalty issue was a major obstacle to obtaining a settlement. 
In the end, the Agency obtained a co~~itment to final compliance 
by 1988, significant combined sewer overflow relief, and estab
lishment of a $750,000 Environmental Security Account to be 
managed by a court-appointed trustee. The Account must be 
used to finance environmentally beneficial projects connected 
to the Clean Water Act which will benefit the general public. 
The account should address the particular type of environr.iental 
effect of the defendant's noncompliance and be in additio~ to any 
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legal obligation Je~enctant might have. A final consent decree 
was lodged on March 11, 1985, and should be entered shortly. 
Although the Agency now generally requires, as a matter of 
policy, upfront penalties rather than environ~ental projects, 
a co~bination of a substantial upfront penalty (whic~ as a 
matter of policy is now an Agency objective in all municipal 
cases) an~ an environ2ental security account ~ay be acceptahle 
in other rnunici~al cases. In addition, stipulated penalties 
tied to a com~liance schedule are required. 

III. Penalties Assessed Auainst POTWs 

We· typically expect to obtain penalties in POTW cases. 
Penalties act as a substantial deterrent to noncompliance and 
speed the municipality's effort to comply. As explained below, 
in recent cases, penalties have had a demonstrable effect on 
securing POTW compliance. 

Since ~le passage of the ~MP, penalties have been sought 
and assessed against nany POTWs violating the CWA. During the 
last three years, frcm 1983 to 1985, the Agency has obtained 
penalties in 17 of 27 cases brought against POTWs. 

The two largest penalties are $170,000 and $150,000, 
assessed against two Reryion VI municipalities. There are 
also four cases .. .,,ith $100,000 penalties. Two of these cases 
are in Region VI, one .is in Region III and one is in Region 
II. The remaining twelve cases have penalties under $100,000, 
the smallest being the Welch Sanitation Board, Welch, West 
Virginia, in Region III. Noting this community's depressed 
economy with 28% unemployment, the court advised the parties 
to work out 'a mutually agreeable solution in lieu of litigation. 
The Board agreed to pay a penalty of $1,000 each to the Uni~ed 
States and the State for violations of the CWA. Finally, in 
four of the ten cases in which cities did not pay a cash penalty, 
they agreed to complete environmentally beneficial projects not 
required by ;;:rw. 

An example of a municipal case where a penalty was not 
imposed involved the City of Tallulah, Louisiana, in Region VI. 
The court informally advised the United States that no penalty 
would be asse~sed in this case due to the community's economic 
situation. ~here is very low per capita income and many 
residents ar·~ on welfare. ) 

\ Another case where a penalty was not sought involved a 
small suburb of Louisville, in Okolona, Kentucky, Region IV. 
The POTW agreed to stop dumping the effluent into a creek and 
to hook into the County's Municipal Sewer District (MSD) line. 
In order to use the line, the POTW had to legally dissolve 
itself as an entity. An imposition of a penalty would have 
delayed the POTW's dissolution and MS:J's ability to assume its 
responsibilities. In order to facilitate Okolona's prompt 
compliance, EPA did not seek penalties for past CWA violations. 
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A chart is attachecl listing all reported CWA cases 
~uring 1983 to 1985 including the ar.lc'1nt of t":1e penal:.ies '.ve 
obtaineo against certain PO'l':·;s. In sog:e ins~:anccs pe:talties 
were not obtained. As mentioned above, so~e settlements provide~ 
for environmental projects or trust funds rather than penalties. 
Most decrees also included stipulated penalties for future 
violations. 

I trust the infcrGation in this memoradu~ will be helpful 
to you. If you have any questions or corrections to the 
infor~ation in this report, ple~se feel free to call me or 
Maria Orozco of my staff at 475-8320. I anticipate issuing 
updates of this report on a periodic basis. 

Attaci1r:tent 

cc: Rebecca Hanmer 
Jim Elder 
Bill Jordan 
Regional Water Division Directors 
OECM Water Attorneys 
Cheryl Wasserman 
David Buente 
Carol Green 
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a .lawsuit. Therefore, an administrative order issued under 
Section 309(a)(S)(A) setting a date for compliance for a POTW 
which is later than the date in its permit is an enforcement 
remedy, not an extension of the POTW's legal deadline. The 
same is true for a comparable judicial order. 

As indicated above, a POTW can obtain an extension of its 
legal deadline only by having its permit modified. The legal 
consequences of this distinction between a deadline in an 
administrative order and a permit modification are explained 
in more detail on pages 8-10 of the attached memorandum from 
the Office of General Counsel previously mentioned. The 
distinction between extensions and enforcement remedies also 
is relevant to the extent to which EPA establishes enforcement 
compliance schedules lasting beyond July 1, 1988. EPA does 
not in such instances establish a legal deadline beyond July 
1, 1988. It merely establishes an additionally enforceable 
schedule without acquiescing in the underlying statutory 
violation. In fact, a recent federal decision handed down in 
the Boston Harbor litigation, the court held. that the issuance 
of an ad~inistrative order did not constitute acquiescence in 
a violation. U.S. v. Metropolitan District Commission, et al, 
(D. Mass. Sept. 5, 1985, C1v1I Action Nos. 85-0489-MA and 
83-1614-MA). 

If you have any questions about the points raised above, 
please contact Patricia Mott of my office at FTS 475-8320. 

Attachment 

cc: Courtney Price 
Richard Mays 
Rebecca Hanmer 
Bill Jordan 
Regional Water Management Division Directors 
Jim Hanlon 
Bob Blanco 
Colburn Cherney 
David Buente, DOJ 



PCS DELAY CODES: LEGEND 

Column 1: Status Codes 

O = Unresolved state water auality standard(s) 

V =Variance (pendinq Section 30l(h) decisiort) 

w = Unfinished wasteload allocations 

X = Administrative order issued requiring submission of MCP 

Y = Other delay 

Z = Enforcement action under development 

Column 2: Financial Factors 

0 = Unknown 

l = Affordability not an issue 

2 = Affordabiliy is An issue 

3 = Under construction P. L. 92-500 funds 

4 = Under construction other funds 

Column 3: . Ouarter Code 

A, B, and c = Second, th i rc1 and fourth fiscal auarters, 1984 

D, E, F'' and G = Fiscal .year 1985 f.iscal quarters 

H, I' J, and K • Fiscal year 1986 fiscal auarters 

L, M, N, and 0 • Fiscal year 1987 fiscal ouarters 

I . 
I 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MEMORANDUM 
DEC 2 3 1986 

SUBJECT: 

FROM: 

National Municipal Policy Litigation 

James R. Elder, Director. ~M ~ 
Office of Water Enforcement and Pernd ts 

Glenn L. Unterberger ~ 
Associate Enforcement Counsel 

for water 

TO: Regional Counsels, Regions I-X 

OFFICE OF ENFORCEMEST 
AND COMPLIANCE 

MONITORING 

Water Management Division Directors, Regions I-X 

In this memorandum, we re-emphasize the need for continued 
and firm effort on municipal enforcement·litigation on the 
part of enforcement staffs at EPA and the Department of Justice. 
Obtaining municipal compliance remains the Agency's highest 
Clean Water Act priority. In addition, this memorandum 
identifies some specific actions which we are pursuing at 
Headquarters and DOJ and others which we suggest the Regions 
take to aid the national municipal enforcement effort. 

Obtaining municipal compliance remains the Agency's highest 
Clean Water Act priority. We have made considerable progress 
in implementing the National Municipal Policy (NMP), but much 
work remains. Although the Agency's non-litigative efforts 
will continue, civil actions against publicly owned treatment 
works will remain an important part of obtaining cities' 
compliance with their permits. 

The Agency has achieved considerable success in its 
municipal lawsuits to date. Currently the universe of municipals 
which most urgently need to be addressed includes two categories, 
as follows: 

1. Major POTWs which have not been placed on enforceable 
schedules achieving compliance by July 1, 1988. (See 
attached a list of approximately 63 facilities as of 
the end of the fourth quarter of FY 86, derived from 
data in the national tracking system.) 
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2. POTWs not complying with milestones in enforceable 
schedules that will prevent compliance by July 1, 1988. 

HeadguartersjNational Activities 

The two categories of POTWs listed above which have current 
priority under the NMP should produce a considerable number of 
potential cases. To deal expeditiously with this litigative 
load, Headquarters will pursue a concerted effort at the national 
level to support municipal litigation. 

The Agency has informed Department of Justice managers 
that NMP cases should be given their highest Clean Water Act 
priority. Department officials have agreed to participate 
in efforts to expedite cases. 

We will continue to meet on approximately a monthly 
basis with Department officials to review the national docket 
of referred and filed cases. The focus of the meetings will be 

-to i~entify issues, track progress of cases .and where necessary 
break logjams ·to m6ve cases along~ 

We and DOJ have agreed to the following trigger dates to 
flag cases for closer management attention, with the under
standing that they are subject to further consineration at our 
monthly meetings. 

0 35 days for OECM to act on a municipal referral received 
from the Regions (typically, to refer the case to the 
Department). 

0 60 days from referral to the Department to filing in 
the appropriate court. 

0 6 months from filing to a motion for summary judgment on 
liability. 

0 One year and a half from filing to conclusion. 

We understand that many Regional water program managers 
feel that 3 months or less for summary judgment filing and 1 
year for case resolution would be more appropr(ate as action
oriented goals for these activities, and will strive toward 
these goals where possible. 

The Off ice of Enforcement and Compliance Monitoring and the 
Off ice of Water will issue quarterly activity reports on NMP 
implementation and litigation. In the report, we will track 
the progress of .scheduling activity, the filing and conclusion 
of cases, and any issues of interest. 
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The Off ice of Water will continue to provide expert 
services on financial and technical issues through in-house 
capability and national contracts. 

Finally, we are close to agreement, along with the Depart
ment, on ways to expand the Region VI pilot project for using 
a limited period to pursue pref iling settlement negotiations 
as an option for other Regions. 

Matters Requiring Regional Attention 

To support this national emphasis, we need help from the 
Regions in several specific areas. 

Regional compliance and enforcement staffs should continue 
to track noncompliance and to target, consistent with NMP 
priorities, municipal violators for enforcement action. We 
wish to emphasize the importance of selecting for judicial 
enforcement those municipalities that further the NMP or lend 
credibility to the national effort. 

When Regions forward a case against a POTW to Headquarters 
for review and referral to the Department, the case should be 
ready for immediate filing. To ensure that the Department can 
file or prosecute a proposed case on an expedited basis 
consistent with the time-frames set out above, the Regions must 
pay increased attention to providing certain basic information 
in its litigation reports, including the following: 

0 information on the POTW's financial capabilities for 
funding necessary compliance work which is at least 
sufficient to provide EPA and DOJ with a reasonable basis 
for a position on the issue at the outset of the case and 
settlement negotiations. 

0 the grants history of the potential defendant, 
including applications; past funding; and, if 
applicable, current status on the state priority list, 
current status of any present projects, or future 
prospects for funding. 

0 a complete list of EPA and state contacts with defendant 
POTWs on issues relating to compliance. 

0 a summary of violations reported in the potential defendant's 
Discharge Monitoring Reports. Inclusion of the Discharge 
Monitoring Reports themselves will enable the Department to 
file a motion for summary judgment most expeditiously. 

0 a bottom-line settlement amount consistent with the 
Agency's penalty policy. 

0 a target final compliance date and schedule • 
..# 
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Recent litigation reports have lacked information in 
these areas in some instances. Absence of this information has 
impeded the government's ability to file and prosecute municipal 
cases expeditiously. We attach existing guidance on municipal 
case litigation reports to assist in their preparation. 

To support the development of litigation reports for cases 
which are readily f iledl Headquarters will strive to better the 
above target dates in support of municipal referrals which are 
complete in all these respects. Conversely, we will take a 
hard look at whether to return referrals to the Regions for 
further development where significant pieces of requisite 
information are still incomplete, or where the Region prefers 
to conduct pre-filing settlement discussions with the POTW on 
anything other than a strict timetable. 

On occasion, the Regions have conducted administrative nego
tiations with a POTW with the result that a POTW might expect a 
non-judicial resolution of its compliance problems. Where a 
Region decides that such negotiations are at an end for whatever 
reason, the Region should indicate to the POTW that judicial 
action is under consideration. This will help us avoid complaints 
from a POTW that EPA unfairly "blindsided" it with a lawsuit. 

Finally, we must stress that it is crucial for the Regions 
to continue both their support of cases once referred by 
assisting in the firm and prompt prosecution of cases through 
to closure. It is through broadened success in completed 
prosecutions that the national enforcement effort is most 
likely to ensure broadscale POTW responsiveness to compliance 
requirements of the Clean Water Act. 

Conclusion 

We believe that the above measures will result in the 
expectitious filing and prosecuting of municipal cases. 
Developing these streamlined procedures and case management 
techniques ought to assist in working through the present 
case load as well as to prepare the Agency and the Department 
to deal with the expected burden of future NMP enforcement. 
We ask the Regions to contact us with any suggestions they 
have regarding improved support for our mutual efforts on 
Clean Water Act municipal litigation. We thank you for your 
cooperation and significani investment of time and resources 
in this effort. 

Attachments 

cc: F. Henry Habicht 
David Buente 
Scott Fulton 
Sheila Jones 

Lawrence Jensen 
Rebecca Hamner 
Richard Mays 
Thomas Adams 



PCS DELAY CODES: LEGEND 

Column 1: Status Codes 

O =Unresolved state water quality standard(s) 

V =Variance (pendinq Section 301(h) decision) 

W = Unfinished wasteload allocations 

X = Administrative order issued requiring submission of MCP 

Y = Other delay 

Z = Enforcement action under development 

Column 2: Financial Factors 

0 = Unknown 

1 = Affordability not an issue 

2 = Affordabiliy is an issue 

3 = Under construction P. L. 92-500 funds 

4 = Under construction other funds 

Column 3: Quarter Code 

A, B, and c = Second, third and fourth fiscal auarters, 1984 

D, E, F', and G = Fiscal year 1985 fiscal quarters 

H, I, J, and K = Fiscal year 1986 fiscal quarters 

L, M, N, and 0 = Fiscal year 1987 fiscal quarters 



D':'B: RHf'h.ar . 
90-5-1-0 

Glenn L. Unterberger, Esq. 
Associate Enforcement Counsel 

for Water (LE-134W) 
U.S. Environmental Protection 

Agency 
401 M Street, S.W. 
Washington, D.C. 20460 

J. William Jordan 

lt'aJimrton. D.C. 205JO 

October 25, 1985 

Director, Enforcement Division (EN-338) 
U.S. Environmental Protection 

Agency 
401 M Street, s.w. 
Washington, D.C. 20460 

Re: National Municipal Policy Enforcement Initiative 

Dear Glenn and Bill: 

As promised, enclosed please find materials we have 
prepared to aid in processin~ and initiating NMP referrals. 
These materials include a model complaint, model litigation 
report outline and memoranda on remedial and financial capability 
issues. 

In addition, we have enclosed a proposed filin~ schedule 
for the approximately twelve NMP cases currently on target for 
the initiative. The proposed schedule shows a single, coordinated 
filing date as was initially planned; however, recent conversations 
with your starts indicate we may wish to consider a rolling series 
of filings as cases become ready, cumulating in a ~omprehensive 
media event. I suggest we discuss this possibility further in 
the next few weeks. Also, it appears a second group of ten or 
so NMP referrals may come to Headquarters by mid-December. We 
should discuss the structure and timing of a "second wave" in 
the near future. 
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We were pleased by the effort and enthus1as~ reflected 
in the regional conference calls last week, and it appears the 
1n1t1at1ve is on the right track. We look forward to continuing 
this endeavor with you. 

By: 

Very truly yours, 

Assistant Attorney General 
Land and Natural Resources Division 

Senior Attorney 
Environmental Enforcement Section 

Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

cc: EPA Regional Counsels, Regions I-III, V-VIII 
David Buente .,,,,,,,,, 
Carol Green 
Ken Reich 
John Wittenborn 
Bruce Buckheit 
Wayne Walters 
Sheila Jones 
Poss Connealy 
P.obert Oakley 
David Hackett 
Eva Heffernan 
Ellen ft'lahan 
Mary Ellen Leahy 
Alan Miller 
Bruce Eerger 



CLEAN WATER ACT - NATIONAL MUNICIPAL POLICY 

MODEL LITIGATION REPOPT OUTLINE 

I. SYNOPSIS OF CASE 

Brief summary of referral, nature of violations, 
relief requested and EPA efforts to gain co~pliance. 

II. REGULATORY PROGRAM 

Description of the statutory and le~al authority 
by which POTW's are required to comply with secondary 
treatment or water-quality based standards, and a 
description of the permitting process. Include summary 
of National Municipal Policy. 

III. FACTUAL NARRATIVE 

A. Facility Description - Ag~ of plant, design capacity, 
type, of process, industrial users, discharge point(s) 
description of stream or river to which discharged, etc. 

B. Effluent and Other Violations - List NPDES permit 
limitations and effluent violations as indicated by 
discharge monitoring reports and inspection reports. 
Sumrr.arize on-site inspections. Describe other violations, 
i.e. bypasses, monitoring deficiencies, etc. 

C. Construction Grant Status - Provide details on any 
outstanding ~rants or applications, including all pertinent 
documentation, and evaluate prospects for future grants 
as may affect case. · 

D. Environmental Harm.- Information on known or suspected 
impact of discharges to receiving waters. 

IV. INFORMATION IDENTIFYING DEFENDANT 

A. Name 

E. Location and Judicial D1str1ct 

c. Size or plant (MGO), industrial usage 
(number and percentage) and population served. 

D. Agent for service of process 

E. Name and address of appropriate state official 
for service of process 
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. . 
V. ELEMENTS OF PROOF 

A. Elements of Violation - identify each element 
of ea ch c lai rr.. 

B. For each claim and each element: 
1. Summarize evidence (facts, documents, expert opinions), 

includin~ table of violations 
2. Identify documents 
3. Identify witnesses 

VI. ENFORCEMENT HISTORY 

Include discussions cf: 

A. Contacts with POTW, including pertinent contacts in 
grant areas (update with current contacts if approrriate); 

B. Administrative orders issued and responses; 

C. Recalcitrance; 

D. FPA at·tempts to resolve prior to referrin~ case; 

E. State activities; 

F. 30l(i) status. 

VII. REMEDY AND COMPLIANCE SCHEDULE 

A. Injunctive P.elief 

1. Available Control Technology and Remedial Action -
describe what is needed for compliance (new construction, 
O&M improvements, both?). Include details and status 
of any facilities plan. Break down critical elements 
and cost of remedial options. (See DOJ Memo on Remedi~l 
Issues). Specify POTW's likelihood or meeting 7/1/8A 
deadline, and whether outside expert will be needed on 
this point. 

2. Compliance schedule - with and without grant 
funding. 

3. Prohibitory relief - e.g. enjoin new sewer connections. 

4. Economic feasibility - showin~ that reasonable 
compliance measures not 1~possible to finance. Provide 
limiterl analysis of 'frriancial capabilities, identify who 
prepared the analysis (see DOJ Memo on Financial Capability), 
and state whether outside expert will be needed on this 
point. Summarize ~rant prospects. 
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B. Penalty -

Include anticipated penalty request at trial~ su~gester. 
negotiating figure and bottom-line settlement f i~ure 
(based on known facts and liti~ation risks), and explanation 
of basis for calculation of penalty. Discuss known ag~ravatin~ 
and mitigating factors. 

VIII. ANTICIPATED DEFENSES AND OTHER ISSUES 

A. Legal defenses 

B. Equitable problems 

C. Precedential issues/policy issues 

D. Evidence or other matters favorable to defendant, 
or other significant litigation risks 

IX. ATTACHMENTS 

A. Current NPDES permit plus any application for 
renewal or modification 

B. Facility diagram 

C. Discharge Monitoring Reports 

D. Inspection or other evaluative reports 

E. Correspondence and other contacts with POTW 

F. Administrative Orders and response 

G. Draft complaint 

H. Table of effluent and other violations 



Remedial measures 

For purposes of evaluating and 1n1t1at1n~ civil 

actions a~a1nst POTW's, all referral packages should contair. 

an analysis of the POTW's compliance deficiencies and the 

possible solutions to those problems. As explained in prior 

communications with your office !I, our goal is to develop 

sufficient information to allow us to present a particularfzec 

plan of action for compliance, including practical alternatives, 

to the court. The need for such information is three-pronged: 

1) development of an appropriate remedial program is important 

in these cases; 2) consideration of available remedies 1s 

vital to a financial capability evaluation; and ·3) it is 

crucial that we demonstrate that compliance is ·reasonably 

attainable by the municipality. 

In a memorandum dated December 14, 19A2, former 

Associate Water Enforcement Counsel Louise Jacobs stated that 

municipal enforcement referrals should contain the following 

regarding remedy: 

Information about alternatives for 
solving the problem which are likely, 
in the opinion of an informed individual, 
to be successful. The informant should 
be someone who knows the plant, is familiar 
with the kind of violations occurring, is 
knowledgeable about sewage treatment systems 
in general, and is of the opinion that. these 
particular violations are possible to solve 
by one of several alternatives posited. The 

•/ See memorandum of Stephen D. Ramsey dated January 3, iq83. 
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informant should be identified in t~e referral. 
A JRB [dia~ostic] report may ordinarily 
suffice to meet this requirement. 

We concur with these criteria. Such information should 

overcome any threshhold concerns regarding whether compliance 

is reasonably attainable by the POTW. 

At a mini~um each referral should include the 

following information concerning compliance: 

1. A technical explanati~n of the causes 
of the violations, including what equipment 
and/or rnana~ement systems are inoperative or 
ineffective; problems caused by excessive 
hydraulic or organic loadings; causes of 
any bypasses of treatment ~r collection 
systems; and how the breakdown or deficiency 
relat~s to the particular violations. 

2. A description of the types of corrective 
actions which will remedy the violations. 
This should include an analysis, based on 
knowledge of the treatment works and load 
characteristics, of whether the problems 
can be cured by changes in operation and 
maintenance practices, whether new equipment 
is needed, or whether some combination 
thereof is necessary. 

3. Where construction appears warranted, 
a ~eneral description of the appropriate 
technology should be ~iven, including 
information on whether any special or 
unique circumstances exist that would 
necessitate more elaborate equipment, 
construction problems, etc. 

4. Where construction appears warrant~d. 
credible estimates of the costs involved 
and the time needed for implementation: 
This should include an evaluation of whether 
the 7/l/A8 date can be met. 



5. A full description of t~e PO~~'s 
past and current ~rant activities and future· 
prospects, including documentation of 
significant events or a~reements. This would 
include .!Jd funded projects or el1~1ble 
projects under application. 

Also, evidence and analysis of a recent plant 

inspection by EPA (or the State) should be included, which 

would document the violations and assess compliance problems. 

Also, we strongly ur~e that to the extent possible each 

referral be accompanied by a JRB report or other detailed 

d1a~ost1c report. Such information quickly puts us in 

command of salient facts, aiding both trial preparation and 

settlement discussions. !I 

The information listed above should be included 

in all referrals, re~ardless of the potential for quick 

settlement. To evaluate the merits of settlement or to 

proceed with litigation of any referral, we need to have the 

back~round information necessary to support a fully-11t1~ated 

case. 

!I We su~~est that, to the extent possible, the "informant" 
supplying this information be FPA or contractor rersonnel 

who presu~ably would be available for case preparation and 
trial purposes. 



Financial Capacity 

We will contend in liti~ation that a municipality 

must comply with the Clean Water Act regardless of the availability 

of public grant funds or the ~xistence of other mu~1cipal 

expenditures. Thus, as a matter of law, we ar~ue that munici

palities cannot raise financial impossibility as a defense to 

judicial enforcement actions. Nonetheless, municipalities 

frequently attempt to make showings of financial hardship, 

often with -the sanction of the court. 

Thus, where the region reasonably anticipates at 

the time of referral that the municipality may raise financial 

capability as an issue in liti~aticn, civil referrals should 

include a threshhold financial evaluation. Financial evaluations 

are particularly necessary in those cases which will involve 

large capital outlays to finance large, long-term plant 

construction, expansion and/or rehabilitation projects by the 

municipality. Such projects typically require outside financing. 

Also, in cases where a large upfront penalty is sought or 

where sizeable amounts need to be spent to revamp operation 

and maintenance practices, financial information is necessary. 

The analysis should allow a determination that a 

given remedy or range of remedial options, reasonably related 

to compliance, will not be impossible for the municipality to 

finance. Through such analysis we should be able to deter~ine, 

for purposes of evaluating the liti~at1on merits of a given 
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referral, that financial capacity issues will not be a bar to 

obtaining relief. This test would assure that the ~overnment 

can expect to rebut competently (at a later sta~e in the 

11t1~at1on) a showing by the municipality that it cannot 

afford to comply. This initial analysis would not approach 

the scope or detail of an evidentiary presentation necessary 

to rebut a well-presented financial hardship showing. 

To facilitate a preliminary financial capability 

determination, we recommend that the regions gather and 

analyze two types of basic information: 1) financial condition 

and revenue-raising ability of the municipality and 2) cost 

of necessary remedial measures. 

First~ we understand that the Agency will use its 

Financial Capability Guidebook and other guidance materials 

to do a basic work-up of the municipality's financial picture. 

Information necessary for the analysis should be obtainable 

by the regions from local authorities and other sources. 

This basic evaluation would include the following information: 

l. the current bond ratin~ and capacity 

of the municipality; 

2. the amount of outstanding indebtedness 

and other factors which may impinge 

on the municipality's ability to found 

remedial programs; 

3. population and income information; 
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4. grant eligihility and past E'.'rant 

experience; 

5. state or local laws which limit the 

municipality's ability to raise funds 

for remedial programs; and 

6. the presence or absence of user charges 

and whether increased user charges would 

be an effective fund-raising mechanism. 

Second, the Agency should develop credible cost 

figures on the major components of the necessary remedial 

pro~ram. Such information should be_ generated as part of 

the remedial analysis of the referral. For·purposes of 

preliminarily evaluatin~ financial condition and preparin~ 

to rebut financial impossibility showings, we suggest an 

analysis of the "worst case" scenarios, i.e. the most 

expensive (but reasonable) compliance options. For such 

reme~ies, or anything less expensive, we can prepare to 

effectively rebut a hardship claim. 

In this perspective, then, the referral can produce 

a rough-cut "snapshot" of the financial burden of a given 

project. 

Should the municip~lity make claims of financial 

hardship in the litigatio"• we will need to develop this 

information further with the assistance of a municipal finance 
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expert. For NMP referrals, we understand that the Agency 

will also utilize the services of its outside financial 

consultants (who presumably would later be our expert witnesses 

as well) for this purpose. Such an expert should be reta1ne~ 

before discovery commences to enable the expert to participate 

in develop1n~ a discovery plan, interrogatories and requests 

for production on this issue. 



[ 
UNJTED STATFS DIS~PICT COURT 

J DIST?ICT OF [ 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

[CITY OF I UTILITY 
and THE STATE OF [ ] 

) 
) 
) 
) 
) 
) 

AUTHORITY]) 
) 
) 

Defendants. ) 
~~~~~~~~~~~~~~~~~-

COMPLAINT 

] 

CIVIL ACTION NC. 

Plaintiff, the United States of America, by authority 

of the Attorney General of the Unitea States, and at the request 

of the Administrator· of the United States Environmental Protec-

tion Agency ("EPA"), alleges as follows: 

1. This 1s a civil action brcught pursuant to 

Sections 309(b) and (d) of the Clean Water Act ("the Act"), 

33 U.S.C. §§ 1319(b), (d) for injunctive relief and the assessr.ent 

of a civil penalty a~ainst ~he (City of I Utility Authority] for 

violations of the Act and the [City's/Utility Authority's] National 

Pollutant Discharge Elimination System ("NPDES") Permit 

issued by [EPA /State of ] pursuant to Sectior 

402 of the Act, 33 u.s.c. § 13~2, and aF,a1nst the State of 

[ ] pursuant to Section 309(e) of the Act, 33 

u.s.c. § 1319(e). 

2. ~his Court has jurisdiction over this action 

pursuant to Section 309(b) of the Act, 33 u.s.c § 1319(b), 
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and 28 U.S.C. § 1345. Plaintiff has notified the State of 

[ ] of the commencement of this action pursuant to Section 

309(e) of the Act, 33 U.S.C. § 1319(e}, by naming the State 

of·[ ] as a party. 

3. Defendant [City of I Utility 

Authority] ("the City"/ "Utility Authority"), is a political 

subdivision of the State of [ ] within the [ ] 

District of [state] and is a "municipality" within the meanin~ 

of Section·S02(4) of the Act, 33 u.s.c. § 1362(4). 

4. Defendant State of [ ] is a party to this 

action for relief pursuant to Section 309(e) of the Act, 

33 u.s.c. § 1319(e). 

5. At all relevant times the [City/Utility Authority] 

owned and operated, and continues to own and operate, a 

sewage treatment plant known as the [name] Sewap,e Treatment 

Plant ("( ] STP"), a publicly-owned treatment works located 

in the City of [ ], [ ] County, [State]. The 

[name] STP treats and treated wastewater from residential, 

commercial, and industrial sources located in [city, state ]. 

6. The [name] STP discharged and discharges pollutants 

into [receiving stream], thence into the [name] Fork of the [name] 

River, thence into Lake [name] or the [name] River Basin. 

These discharges were and are discharges or poll~tants into 

navigable waters as defined by Sections 502(7) and (12) of 

the Act, 33 u.s.c. §§ 1362(7) and (12). 
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7. Section 30l(a) of the Act, 33 U.S.8. § 13ll(a), 

prohibits the discharge of any pollutant except in accordance 

with Section 301 of the Act, 33 U.S.C § 1311, and as authorized 

by and in compliance with a permit issued under Section 402 

of the Act, 33 U.S.C. § 1342. 

8. Section 308 of the Act, 33 U.S.C. § 131R, requires 

the owner or operator of a point source to monitor its dischar~es 

and make reports as mandated by a permit issued under Section 402 

of the Act, 33 u.s.c. § 1342. 

9. Sections 309(b) and (d) of the Act 33 u.s.c. 
§§ 1319(b) and (rt), authorize the commencement of a civil action 

for injunctive relief and for civil penalties not to exceed 

by the Administrator $10,000 per day for each violation of 

Sections 301 or 30R of the Act, 33 U.S.C. §§ 1311 or 1318, or 

of any permit condition or limitation implementing Sections 

301 or 308 of the Act, or of any violation of an administrative 

order issued pursuant to Section 309 of the Act. 

FIRST CLAIM FOR RELIEF 
(City of /Utility Authority) 

10. Plaintiff realleges and incorporates herein para-

graphs 1 through 9. 

11. Effective [date], [EPA/State of ] issued, 

pursuant to Section 402[(a) or {b)] of the Act, 33 U.s.c. 

§ 1342[(a) or (b)], NPDES Permit No. [ ] to the (City 

/Utility Authority], settin~ effluent limitations and other 

conditions for the discharge of pollutants from the [ ] 

STP, with an expiration date of [date]. On or about [date], 
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[F.PA/ State of 

and [EPA/ State of 

] extended the per~it ad~1n1stratively, 

] reissued the permit effective 

[date], with an expiration date of [ date ]. [EPA/ 

State of ] modified the permit, effective [ date ] , 

The NPDES permit authorized the discharge of pollutants from 

the [name] STP to [receiving stream] subject to the terms ar.d 

conditions of the permit. 

12. On [date], pursuant to Section 309(a) of the 

Act, 33 U.S.C. § 1319(a), EPA issued Administrative Order 

[number] to the [City of I Utility Authority]. 

Administrative Order [number] found ·that the [City/Utility 

Authority] had failed to comply with the effluent limits 

contained in the permit, had failed to monitor·correctly the 

effluent from the [name] STP, and had failed to notify FPA of 

permit violations. Administrative Order [number] ordered the 

[Citv I Utility Authority] to take, within [ ] days of 

the effective date of the order, whatever corrective action 

was necessary to comply with the NPDES permit. 

13. The [City I Utility Authority] failed to 

comply with Administrative Order [number] within the time 

limit specified in the order. Thereafter, EPA issued 

Administrative Order [numberj on [date]. This Administrative . 
Order found that the [City/Utility Authority] had exceeded 

the effluent limits contained in the permit, had failed to 

monitor effluent discharges as frequently as required by the 
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permit, and had failed to operate and maintain the [name] STP 

properly. Administrative Order [number] directed the [City/ 

Utility Authority] to come into full compliance with its 

NPDES permit by [date]. The [City/Utility Authority] failed 

to comply with Administrative Order (number]. 

14. During the following periods, the [City/Utility 

Authority] discharged the following monthly (30-day) average 

and weekly (7-day) average concentrations of 5-day Biological 

Oxygen Demand ("BOD5") from the (name] STP into the (receivin~. 

stream], in excess of the effluent limits for BOD5 contained 

in NP DES Permit No. ( ] : 

Period 

a) [month/year] 

b) [month/year] 

etc. 

·30-day Average (mF/l) 

[concentration] 

[concentration] 

etc. 

7-day Average (mg/1) 

(concentration] 

[concentration] 

etc. 

15. During the following periods, the [City/Utility 

Authority] discharged the following monthly (30-day) average and 

weekly (7-day) average quantities of BOD5 from the [name] STP into 

the [receiving stream], in excess of the effluent limits for 

BOD5 contained in NPDES Permit No. [ ): 

Period 

a) [month/year] 

b) [month/year] 

etc. 

30-day Average (lbs) 

[quantity] 

[quantity] 

etc. 

7-day Avera~e (lbs) 

[quantity] 

[quantity] 

etc. 
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16. During the follow1n~ per1o~s, the [City/ 

Utility Authority) dischar~ed the following monthly (30-day) 

average and weekly (7-day) average concentrations of ~otal 

Suspended Solids ("TSS") from the [name] STP into the [receiving 

stream], in excess of the effluent limits for TSS contained 

in NP DES Permit No. [ ] : 

Period 

a) [month/year] 

b) (month/year] 

etc. 

30-day Average (mg/l) 

[concentration] 

[concentration] 

etc. 

7-day Avera~e r~~ll) 

[concentration] 

[concentr-at1on] 

etc. 

17. During the following periods, the (City/ 

Utility Authority] dischar~ed the following monthly (30-day) 

aver-a~e and weekly (7-day) average quantities of TSS from the 

[name] STP into the [receiving stream], in excess of the 

effluent limits for TSS contained in NPDES Permit No. [ ]: 

Period 

a) [month/year] 

b) [month/year] 

etc. 

30-day Average (lbs) 

[quantity] 

[quantity] 

etc. 

7-day Avera~e (lb~) 

[quantity] 

[quantity] 

etc. 

18. During the following periods, the [City/Utility 

Authority] discharged the following monthly (30-day) average 

and weekly (7-day) average concentrations of Fecal Coliforrr. 

from the [name) STP into the [receiving stream], in excess of 

the effluent limits for Fecal Coliform contained in NPDES 

Pe rrr.1 t No. [ ] : . 



Period 

a) [month/year] 

b) [month/year) 

etc. 
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30-~ay AveraEe c~~/l) 

[concentration] 

[concentration] 

etc. 

7-dav Aver2~e (rc'l' 

[concentration] 

[co~certraticnl 

etc. 

19. At relevant times the [City/Utility Authcrity]: 

(a) discharged pollutants from the [name] STP 

into navigable waters on numerous occasions in a manner that 

bypassed the treatment plant; 

(b) failed to adequately operate and maintain 

the [name] STP; 

(c) failed to monitor effluent discharges as 

required by NPDES Pennit No. ( ]; 

(d) failed to report monitoring results properly; and 

(e) failed.to notify EPA of permit violations as 

required by NPDFS Permit No. [ ]. 

20. The discharges described in para~raphs 14 

through 18 above violated Section 301 of the Act, 33 u.s.c. 
§ 1311, and/or permit conditions or limitations 1mple~entinp. 

Section 301 of the Act. The discharges and omissions described 

in paragraphs 19(a) and (b) above violated permit conditions 

or limitations implementing Section 301 of the Act, 33 u.s.c. 
§ 1311. The failure to comply with the monitori~~ requirements 

described 1n paragraphs 19(c) and (d) above violated permit 

conditions 1mplement1nF Section 308 of the Act, 33 U.S.C. 

§ 1318. The omissions described in paragraph 19(e) above violated 



permit conditions implementin~ Section 30.8 of the Acts 33 

U.S.C. § 1318. The discharges, om1ss1ons ~nd violations 

described in paragraphs 14-18, and 19(b), (c), (c), and 

(e) above violated the Administrative Orders issued by the 

F.PA pursuant to Section 309(a) of the Act, 33 u.s.c. § 131q(a). 

21. Pursuant to Sections 301 and 309 of the Act, 

33 U.S.C. §§ 1311 and 1319, the [City of I Utility .. 
Authority] is liable for the imposition of injunctive relief 

and the assessment of a civil penalty not to exceed $10,000 

per day for each violation based on the [City's/Utility 

Authority's] violations of Sections 301 and 308 of the Act, 

33 u.s.c. §§ 1311 and 131A, and/or of any permit condition or 

limitation implementing Sections 301 and 308 of the Act, or 

of any violation of the Administrative Orders. On information 

and belief, the [City/lJtility Authority] may in the future 

continue to violate Sections 301 and 308 of the Act, 33 

u.s.c. §§ 1311 and 1318, and the conditions and limitations 

of its permit implementing Sections 301 and 308 of the Act, 

unless the Court orders the relief sou~ht herein. 

SECOND CLAI~ FOR RELIEF 
(City or I Utility Authority) 

22. Plaint1rr realleges and incorporates herein 

para~raphs 1 through 21. 

23. Pursuant to the National ~unicipal Policy on 

Publicly-owned Treatment Works {"POTW's") issued by EPA on 

Jan.uary 23, 19~4, 49 Fed. Rep:. 3832 {Jan. 30, 1984), certain 

types of municipal wastewater treatment facilities, or 

POTW's, of which-the [name] STP is one, were notifi.ed of 
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impending enforcement activities by EPA for failure to cnmply 

with statutory requirements and compliance deadlines 1n ·the 

Act. Under the Policy, affected municipalities would be 

required to submit to EPA either a Composite Correction Plan 

(for a municipality with a constructed POTW) or a Municipal 

Compliance Plan (where construction of new facilities was 

required), with schedules in either event requiring compliance 

as soon as possible but in no event later than the July 1, 

1988 statutory deadline. 

24. Implementing the National Municipal Policy, 
-

and citing the violations described in the United States' 

First Claim for Relief above, EPA on [date] issu·ed Administrative 

Order [ number ] to the [City/Utility Author1tj] under 

Section 309(a) of the Act, 33 U.S.C. § 1319(a), requiring the 

[City/Utility Authority] to submit a [Municipal Compliance 

Plan/Composite Correction Plan], requirin~ compliance not 

later than [ date ), to EPA by [ date]. The [City/Utility 

Authority] has failed to comply with Administrative Order 

[number]. 

25. Pursuant to Section 309 of the Act, 33 u.s.c. 
§ 1319, the [City or I Utility Authority] is 

liable for the 1mpos1tion of injunctive relief and the assessment . 
of a civil penalty not to exceed $10,000 per day of violation 

based on the [City's/Utility Authority's) violation of Admini

strative Order [ number]. On information and belief, the 

[City/Utility Auth~r1ty) may 1n the future continue to violat~ 



Administrative Order [ nu~ber ], unless the Court orders 

the relief sought herein. 

THIRD CLP.Di FOR RELIFF 
(State of [ ]) 

26. Plaintiff realle~es and incorporates herein 

paragraphs 1 through 25. 

27. Pursuant to Section 309(e) of the Act, 33 U.S.C. 

§ 1319(e), the State of [ ] is joined as a party and is 

liable for the payment of any judgment, or any expenses incurred 

as a result of complying with any judgment, entered against 

the [City of I Utility Authority] in this action to 

the extent that the laws of the State prevent the [City/Utility 

Authority] from raising· revenues needed to comply with such 

jud@:ment. 

WHERFFORE, the United States of America prays that 

the Court order: 

1. Defendant [City of I Utility Authority] 

to undertake a diagnostic study to (a) identify all aspects 

of noncompliance with the Act, the permit, and the Administrative 

Orders issued by EPA, (b) identify the causes of the violations, 

(c) evaluate fully the need to construct additional capacity 

or to take other steps to treat properly influent to the plant, 

and (d) to submit such study to EPA; 

2. Defendant [City of I Utility Authority] 

to develop a [~unicipal Compliance/Composite Correction] Plan 

for the [name] STP that describes the corrective actions 
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necessary to achieve compliance with the NPDES permit _and tr.e 

Act with respect to bot~ current and projected future wastewater 

loadings and flows, and that provides a schedule for completinr 

the required work and fo~ achieving compliance at the earliest 

possible date but in no event later than July 1, 1988, and 

that the [City/Utility Authority submit such plan to FPA and 

make revisions to the plan as directed by EPA; 

3. Defendant [City of I Utility Auttority] 

to implement the (Municipal Compliance/Composite Correction] 

Plan includin~, as n~cessary, the construction of additional 

capacity to treat influent; 

4. Defendant (City of I Utility Authority] to 

comply with the Act and the NPDES permit issued thereunder; 

5. Defendant [City of I Utility Authority] 

be per~anently enjoined from any and·a11 discharges of pollutants 

except as authorized by the Act and the NPDES permit; 

6. Defendant [City of I Utility Authority] 

be assessed, pursuant to Section 309(d) of the Act, 33 u.s.c. 

§ 131Q(d), a civil penalty not to exceed ten thousand dollars 

($10,000.00) per day for each violation of Sections 301 or 

308 of the Act, 33 U.S.C. §§ 1311 or 131A, or of any permit 

condition or limitation implementing Sections 301 or 308 of 

the Act, or of the Administrative Orders issued by EPA; 

7. This Court order relief as appropriate in favor 

the United States and against the State of [ ] pursuant to 
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Section 309(e) of the Act, 33 U.S.C. § 1319(e); 

8. Defendants be ordered to reimburse the United 

States for the costs and disbursements of this action; and 

9. This Court grant the United States such other 

relief as it may deem just and proper. 

OF COUNSEL: 

[ ] 
Off ice of Regional Counsel 
United States Environmental 

Protection Agency 
[ ] 
[ ] 

Respectfully submitted, 

F. HENRY HABICHT II 
Assistant Attorney General 
Land and Natural Resources Division 
United States Department of Justice 
Washin~ton, D.C. 205530 

[ Name ] 
United States Attorney 
[ ] District of [ ] 

[ Name ] 
Assistant U.S. Attorney 
[address] 

[ N~e ·] 
Environmental Er.forcement Section 
Land and Natural Resources Division 
United States Department of Justice 
Washington, D.C. 20530 
(202) 633-[ ] 



VI.A.20. 

"Interim Guidanc'e on Joining States as Plaintiffs," dated December 24, 
. 1986, as corrected February 4 '· 1987. Reproduced at IV .B. 32., this 
compendium. 



VI .A. 21. 

"National Municipal Policy Enforcement", dated September 22, 1987, with 
attachment. 



~,,oar.,,,, 

; ft 'i \S ~ UNITED STATES ENVIRONMENTAL PROTECTION .AGENCY 
"'•c ~'# WASHINGTON. o:c .. 20460 

THI!. ADMINISTRATOR 

MEMORANDUM 

SUBJECT: National Municipal Policy Enforcement 

TO: Regi: ~1 Administrators 

Following the Office of Water's FY 1987 National Municipal 
Policy (NMP) Regional Audits and mid-year program evaluations, 
I received an update from Larry Jensen on EPA Regional and State 
progress in carrying out the Policy. I then diacuaaed our 
progress with you at the June 25th Regional Administrator's 
meeting. l am convinced we must continue to demonstrate strong 
senior management support in· the final phases of.the NMP ettort. 

We have achieved a great deal since the Policy was signed 
in January 1984. At that time,.about 41% of our major ~OTWs 
had not installed the treatment necessary to meet CWA require
ments (over 1500 facilities). Since 1984, over 400 major POTWs 
have achieved compliance and all but 30 of the remaining majors 
are on enforceable schedules or have been referred for judicial 
action. Although this represents an early positive return on our 
efforts, I am still concerned about the remaining workload that 
must be addressed. 

·If we are to fulfill the objective of the Policy, we must 
continue to push for the settlement of more than 100 EPA and 
~tate referral actions as well as oversee and enforce over 100 
i.PA and State consent decree settlements or judicial actions. 
Further, and equally important, we must assure that wastewater 
treatment sys_tem constructior for over 800 majo<r POTWa on permits 
or adminiatrative orders is ~~~pleted in a timely manner to 
bring these facilities into compliance. Recently surfaced 
facts on construction schedule slippage are alarming. ln the 
Office of Water FY 1987 NMP audits, the EPA Regions estimated 
229 major POTWs with schedules ·:ast July 1, 1988 (96 with 
existing post-1988 schedules a:;J 133 with anticipated schedule 
slippage pas·t J.uly 1988). The Association of State and Inter
state Water Pol~~tion Control Administrators (ASIWPCA) in a 
Spring 1987 survey covering forty-two States estimated 280 · 
post-1988 schedules for major POTWs. ASIWPCA also estimated 
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over 750 minor POT'Ws will require schedules past July 1988. 
EPA and the States must act to set initial enforceable.schedules 
for many facilities and take timely and appropriate enforcement 
action to stem the mounting number of violated schedules. 

Given the size of the job and the time remaining until 
July l. 1988, I aek that you become personally involved in 
seeing that your Region and States work together to: 1) maint~in 
intensive oversight and tracking of remaining uncompleted POT'Ws, 
2) enforce compliance schedules, and 3) assure that all Region 
and State actions are taken in a nationally consistent manner. 

_ To assist in this final push toward July 1988, I have 
. approved an enforcement strategy aimed at the following types of 

noncomplying POT'Ws: 

• 

• 

0 

.. 

Majors not yet on enforceable construction schedules 
or referred • 

State nonjudicial construction schedules past July 
1988. 

Construction schedules that are not making acceptab~e 
progress • 

Deficient State judicial actions and unfiled referrals. 

This strategy has been transmitted to your Water Management 
Divisions along with a mutually developed list of candidates 
for enforcement action. l plan to monitor our progress regularly 
on the remaining workload. This activity will continue to be a 
focal point of our future meetings and l expect that you will 
keep this high on the agenda with your States. We must work 
together in the coming months to successfully complete implemen-
tation of· the National Municipal Po:U,cy. . · 

Y""-~ 
Lee M. Thomas 



UNITEO STATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON. O.C. 20'60 

s~;: 1987 

MEMORANDUM 

SUBJECT: NMP Enforcement Strategy 

FROM: 

TO: 

& Permits 

Water Management Division Directors 
RegJ.ons I-X 

Attached is the NMP ~nforce~ent St.rategy. and the list of 
your Region's enforcement candidates that is the key to carrying 
out the final push to July l, 1988. We have reviewed comments 
from nine Regions and have incorporated them into the final 
strategy. Regional responses were generally positive and sup
port:..vt! of the strategy. The c!ra·ft strategy was also discussed 
w:..t.h ASlwPCA's Compliance Task Force which agreed in principle. 
There ""ere some concerns expressed. O'-'er the proper use of § 309 ( ·,;) 
adm:.n:..strat:..ve penalt:.es and these have been addressed in this 
strategy as well as the age'ncy guidance on .the subject. Each 
Region should work with :.ts States to carry out t.his strategy. 
Approximately 60 POTWs :.n seven Regions have been targeted by 
either the Reg:.on or the State for enforcement action. In most 
cases, this will occur before the end of the .first. quarter 
FY l9d8. 

The Adm:.nistrator is sending a me~orandum to your Reqiona: 
Adnu.nistrators stating his interest and· asking for support. in. 
achieving the goals of the Policy. The Enforcement Division will 
continue to track the progress of these candidates (and others) 
monthly and will keep the Adminstrator apprised of the status of 
the Policy throughout the year. The status informat.ion the Regio~s 
prov:.ded in re•ponse to our draft list of enforcement candidat.es 
:;ave evidence of good S.tate oversight and we look for..1ard. to ma:.:'l
ta ... nin9 this level of knowledge. I en~ourage you and your staffs 
to wor~ closely with my staff to make the best accounting possi le 
of our achievements. 

Att.achments 



I. Background 

NATIONAL MUNI:IPAL POI.ICY . 
. ENFORCEMENT STRATEGY 
. i\',lgUst: 1987 

Since issuance of t:he Nat:ional,Municipal Policy (NMP) in. 
January 1984, EPA and t:he States have ~ade substantial progres~ 
"'.Oward bringing ·nor.complying POTWs int:o compliance wit:h t:he ;oa.:.s 
and requi:ements of t:he Clean Water Act (CWA). However, t:he 
results of t:he ~pst: :ecent: NMP audit: show that a significant: 
number of facilit:ies have ·not yet star_t:ed const:ruct:ion, anci, 
where c,onst:',lction has commence:, many facilities are in viol.;i .. ,ion 
of the interim milestones in their schedules. 

There are several different: esti~ates of the number of major 
POTWs that: will not ir.eat _the July 1, 1988 deadline: the Regions 
identified 229 major POTWs curing .. he NMP audits: ASIWPCA reported 
290 oajor POTWs (based on a 42 St.ate survey): and OWEP estiQates 
JOO - 400 ~ajor POTWs by next year. The estimates wit:h respect 
t:o minor PCTWs no .. ~eetin9 .. he deadline are even larger: the 
Regions report:e:! 18.i :::inor ?OTWs: ASIWPCA's survey ident:ified 792 
1:1inor POTWs: ar:.d OWE? expeci:s t.he number to reach 1000 (which i.s 
about one half of the universe of unconst:ructed NMP minors). 

The NMP audit results show that, out of a total of 638 major 
facilities t:hat: were scheduled to st:art construction by 12/31/86, 
82\ had actually begun construction, leaving 114 facilit:ies in 
violation of their start: construction date. In addit:ion, cu~ of an 
audit sample of 252 :acili>:ies, the .Regions/States had veri.fied 
that 78\ of .. he major POTWs scheduled to start construction had 
act:•.lal::.i· .-!on~ so. ~inally; t;1ere are a large numbe:- of :na jor. 
facilities (412) that we:-e not scheduled to sta:-t: construction by 
12/31/86, which puts in doubt that .. hese facilities will be able 
to complete construction by the July l, 1988 de~dline. 

In addition to proble~s with schedule slippage, there are 
also some problems with the requirements and provisior:.s in t:ie. 
enforceable schedules that are in place. Several Stat.es have 
recent:ly initiated er settled cases involving ~~P 1acili .. ies ~ha· 
will ~o~ mee' ~~e July l, 1988, deadline fo~ .coopliance wi•~ 
aooli~able effluen' limits: ~ore ~han 65 cases have been se~~led 
i~·s~ate c~ur~s ~o da~~. and ano .. her 40 cases have been referred 
.. o Sta~e A~tor~eys General for act:ion. Based on an analys~s of 
available settlements, i~ appears 'ha .. many of ~he schedul~s 
allow far 'oo much >:ime for comoliance withou~ sufficien~ jus~i
fica,ion on eit:her a .. echnical or financial b~sis, extend well 
oeyond .. he July l, 1998 ~eadline, and/or are based on receip~ o! 
cons~ruct:ion gian~s. In a~di .. ion,. very few sra .. es have been 
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collec~ing civil penal .. ies o= i~posin; eq~ival~nt: sanc·i=n$ ~-
pas": viola":ions. 

II. The Regions' Apcroach f':O These !ssues 

~ .... he =ecenf': ~af':ional meeting of t:he Compliance and Permits 
Branch Chiefs, the Regional :epresentat:ives f:om all Regions 
discussed the issues ou":lined above and how these proble:ns :ni-h .. 
be handled. The discussion resulted ·in formula~ion of fou: b!si~ 
questions, and, in a subsequent poll of all the Regions, t:he 
::tajo:-ity concluded t:he following: 

l. Q: Should ad~inist::ative orders (AOs) be used ~o est:ablish 
schedules .. hat ext:end beyond July l, 1988 (:najors and ::iino:s)~ 

A: EPA and .. he Sta>:es sh.ould not use AOs for major POTWs 
with schedules ~hat: extend beyond July l, 1988: all such · 
schedules should be contained in judicial orders. EPA should 
also consider judicial.action for minor POTWs: where available 
resou:ces preclude judicial action, EPA and the States should 
use AOs with penalt:ies. 

2. C: How should E?A :espor.d where St:ates establish enforceable 
schedules t:hat are u~~ecessa:ily long or that a:e based on 
:eceipt of g:ant funding? 

A: Where S ... at:es est:~blish inapprop:iate sched•.Jles (excessively 
long withcu ... a sound t:echnical basis or based on receipt, o: 
a const:uction grant), EPA should init:iate direct Federal 
ac~ion in order to obt:ain the most: :easonable, expedit:ic~s 
schedule. 

3. Q: How sho~ld EPA :espond where State actions do not: cono:ai:i. 
appropriate penalties or equivalent sanctions? 

A: Where States assess penalties t:ha~ are grossly deficient ~
fail to i~pose equivalent sanction~, EPA should initiat:e 
di:ect Federal action in selected cases. Where resources 
preclude judicial aco:ion, Regions may also want ~o consider 
using their administrat:ive penalty authority in cer~ain 
cases. 

4. O: Mow should EPA :espond •o serious delays in sch~dules 
!j~1icial and nQn:udicial), especially where such .a delay 
jecpa:dizes the Ji.;ly l, 1988 deadline? Wha ... \o/·ar:an .. s an 
esca:a•ion ~f enfo:-cement response? 

A: Where •he:-e is ~i.gni:ican .. slippage in ::iee•.ing com::iliance 
schedules, EP~ shcul~ escala .. e enfo:-cemen~ ac•ion (~n~ludi~; 
si ua~ions in whic~ •he S .. at:e does no~ t:ake appropria•e . 
e~ o:cemen• :esponse). Significan~ ~elays a:e de~ined ~s: 30 
~a s ~= :o=e ~eycn~ ·he s•a=~ cons~=~~·ion da•e: and 12~ ~~! 
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o: i:iore beyond •he end cons•r~c•ion da•e. EPA should escala•e 
enforcement by firs~ exerci~1ng i•s adminis>::aPive penai•y 
au":hority, and la•er moving ~o ~ujicial acPion if violaPions 
continue. · 

EPA should consider judicial ac•ion in all cases ~here schedule 
slippage for i:iajor POTWs jeopardizes the July 1, 1988 dea·.Hine 
(and f;,: ;iino:-s .is :-esour-ces allow)". 

III. Candidates and Priorities for Enforcement Action 

CATEGORY A: MAJOR POTWS NOT YET ON SCHEDULES OR REFERRED. fil 
QajO:' PO'!'Ws that a:-e not vet or. enforceable schedules should 
6e considered candidates for Judicial action except where 
t~ere is a reasonable exoectation that the POTW can meet the 
J~ly l, 1988 deaaline. Regions and Stat:es should ":ypically 
place low p:iori":y on action against §JOlih) facilities, 
except where there are violations of requirements that will 
no·-: be affec":ed 'by the ~1ai ver p:-ocess. Wh~re a POTW does not: 
have final effluent limits, ":ha>: facility should be excluded 
from enforcement until resclu•ion of applicable effluent 
.l.imi ts. 

C.:\TEGORY 2: POTftS ON STATE ~ONJ't:!JICIAI. SCHEDUL!S PAST JULY l, 
~· ~nere :ajcr ?OTWs a:e on State nor.Judicial schedules 
•hat extend teyond July l, 1988, especially where schedules 
ap~ea:- to be excessively lcn9, Reaions should initiate j4dic:a1 
actions fer those facilities with schedules that extend the 
farthest past the deadlin~. !n other cases, especially whe:-e 
it appea:s t::iai: >:~e facilit:r ~ill complete construction 
be!ore the deacline but not ac:iieve co~oliance until afterward, 
Regions should issue admi~istrative ord~:s for penalties.• 

Regions should also initia>:e so~e judiciai ac':ions against 
=inor POTWs in t:his category. ~11ere resources preclude 
·judicial ac~ion, Regions should µse administra~ive orders 
~o= penalt:ies. 

C~TEGORY C: POTWS WITH SERIOUS SCHECGLE DELAYS. Where majo= 
?OTWs on Federal and State enr,_•rceable schedules are not 
:a~1n9 acceptable orogress, Regi~ns should escala~e the 
enforcement resconse base~ on ·the len th of dela in ~eet:ina 
Key m1 estones. w'he:-e ma.Jor :?:~ws are. on adminis~rat:ive 
schedules and have missed >:heir "st:art: const:ruc~ion" da>:e by 
=~re •han 90 days and a~~ likely t:o ::iiss .. ~e July l, 1999, 
deajline as a :es~lt, ~e~ions anc Sta~es should t:ake Judicial 
1c~icn: .a.d~i~is•=a~ive o:de:s fo: penal .. ies ~ay be used for 
so::ie of ~he less serious C.!ses i:-wclving· ::iajor POTWs and fo: 
:iinor ?OTWs if resources a=e no~. sufficien•. •o proceed wi .. h 
JU~icial act:icn.• r~ case:. whe:e ma~o= and oino: ?OTWs are on 
nonjudicial schedules and slippage of 90 days will no~ jecpa:
~ize 6ee•ing .. he J~ly l, 1?88 deadline, Regions and S .. a•es· 
should issue ad~i~ia·:1-ive orde:s for penal~ies. · 

• i~ .-hese ·~o ~as~s. AOs ~== penal .. ies cnly sh6uld be usej 
.:a .. ::-.-e: •:ian AOs •o e_x .. end P!i.: schedule. 
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w~ere any facili'Y fails ~o comply wi~h any ~1les~o~e in ~ 
judici~l order, Regions a~d s~a~es ~hould.demand s~ip~1~·~d 
penalties or impose sanc~1ons as detined in ~he judiclal 
order. · 

CATEGORY 0: DEFICIENT STATE ACTIONS/REFERRALS THAT ARE NOT 
F!LED IN A TIMELY MANNER: Where maJor POTWs are on s~ate 
ud1cial orders that do no~ contain accrccriate timetables 

and or obtain a rossl deficient enalt or e u1valent sanc
tion EPA shoul initiate direct Federal action. Where cases 
have been referred but not filed in a timely manner, EPA 
should initiate direct Federal action. In maxing deter=ina
'1ons regarding approprlate timetables, Regions should cor.sice: 
the following O:acto:s: schedules that do not appear ~o ha'le a 
sound technical basis or financial ;ustif ication: schedules 
that are signi!icantly extended in. order to allow a facility 
~o obtain a construction grant: and schedules that depend on 
receipt: of a cons~ruction gra.nf': and would be unenforceable'in 
the eveht the grant i~ not awarded. With respect to penalties 
or equivalen>: sanctions, Regions should adhere to the National 
Cversight Guidance ~ha~ calls for direct Federal action where 
a· penal:ty (or equivalen~ sa.:ction) is g.rossly deficient in 
the circumstances of a given case (page 19). With respect to 
>:i:eliness of referrals, Regions should use the guidelines in 
the Natior.al Oversight Guidance that call for cases to move 
from referral to filing in 60 - 90 days (page 13). 

In carrying out this entire enforcement s'rategy, Regions s~o~l= 
be fa~iliar with the ~Guidance· on State Ac>:ions Preemp>:ing Civil 
?enalty Actions," which was recently circulated in conjunc>:ion 
wi~h the materials prepared to support i.:nplementa>:ion of the new 
WOA ad.:nini::>trative penal>:y authorities. 

Regional Comments on the Draft Enforce~ent Strategy 

The. p::imary commenP.S on the st:rat:egy involved EPA' s abili•.y 
>:o assess administrative penalties when there.are viola,ions of 
administra~ive schedules. A strict readin9 of the statute shows 
that 309(9) administrative penalties may not: be assessed direc•:: 
for violations of a compliance schedule in an 309{a) adminiso:·ra~ ive 
order. This, howeve?:, is not: inconsis~en•. wi,..h ".he enforce!l:'.en~ 
·strategy. A penalty assessment in such a case would be based on 
violations of the underlying peroit limits (which were used as 
•he basis for issuing the 309(a) order.) Essentially, a 309(a) 
order implies that ~PA will refrain (infor:nally) from enforcing 
~he ~nde:Lying pe~~i~ violations if ~he per:nlt:~ee complies wi•h 
•he 303(a) adminis"=l~i'Jt! schedule. i-lhen the per:nif'.tee viola":es 
•he ad~inistrative schedule, t:~e underlying per:i~ viola~io~s a:e 
no~ ( inf·ormally) 'excused' and a=e s·.;bJect: i:o fu=ther enfo:ce:::en• · 
rn ~his case, ~he enf~rce~en" is ~hrough as~essmen~ of an 
adminis"ra~ive·penal"Y· 7he s"a"ed basis of a 309(g) penal'Y ~~ 
•hese cases ~ill always be ·~e ~nderlying pe:~i· viola"ions, 
~hich ~s consis"en~ ~:·~ •he ;~i~ance on ad:ninis•ra•ive ?enal·:es. 



VI.A.22. 

"PRESS BRIEFING MUNICIPAL COMPLIANCE WITH THE CLEAN WATER ACT", dated July 
27, 1988. Selected portions. 
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GRI>.PHS AND CHl\RTS 

Progress Meetjn9 •JMP Goals 

Meetinq the NMP Goal 

Status of the NMP Majors 

Status of the NMP Minors 

Treatme~t Levels of Post 1988 Majors 

State-by-State Compliance ~chieved by Major sewaqe 
Tre~~ment Plants 

Major vs. Minor 

DEFINITION OF TERMS 

NMP - National Municipal Policy which was signed in January 1984 
and is discussed in the press release. 

... 
Majors - generally those sewage treatment plants which· provide 
service to a population of 10,000 or more persons or have a flow 
of one million gallons or more per day. 

Minors - all sewaqe treatment plants other than the majors which 
provide service to a population of under l0,000 or a flow of 
under one million gallons per day. 

T.reatment Levels - primary t .. ~atment, secondary treatment and 
advanced wastewater treatment processes; for a detailed 
discussion please see the Fact Sheets in this package. 
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5IGNIFIC'°'NT 
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)EAOt.INES 
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PuOlic Affairs IA· 1071 
Walf'ingion DC 2~ 

Environmental News 

FOR RELEASE: WEDNESDAY, JutY 27, 1988 

Dave Ryan 12021 382-2981 
... 

~ighty-seven percent of all publicly-owned sewa;e 

tre~tment plants in the country met the congressionally

established July l, 1988, deadline for legally-requi=ert 

pollution cleanup, EPA Administrator Lee Thomas announc~~ 

today. ~s a result, 95 percent of the total sewage 

processed in the United 5tates. receives secondary or 

better treatment. Secondary treatment protects pu~l1~ 

health from the disease potential of ~uman waste 3nd 3:~~ 

protects fish and other aquatic life. 

Thomas cited both voluntary co~pliance and feder~l 
and state enforce~ent efforts as reasons for achieve~e~~ 
of the 87-percent compliance figure~ ~unicipal compli
ance with water pollution control laws has been an EP~ 
priority since 1984, when the agency establi~hed its 
National Municipal Policy (NMPl. The NMP requirert 
municipal compliance by July l, 1988, whether or not 3 

city got federal funding for sewage treatment plant 
construction. 

The 87 percent which achieved compliance with th~~: 
vater pollution contC'Ol permit requir~ments serve .LO~ 
million people nationwide. Of the remaining 13 perce~t 
of sewage treatment plants in. the United States, most 
are on enforceable timetables leading to compliance Ol 
are in some stage of a judicial process leading to the 
es~ablishment of these timetables. 

' . 
Speaking at a joint Washington press briefing w1~~ 

Roger ~arzulla, U.S. Justice Department Assistant 
Attorney General for Land and Natural Resources, an~ 
Roberta S~vaqe, Ex~cutive Director of the Associac10~ ~! 
State and Interstate Water Pollution ContC'ol. Anminist~~~~: 

, ____ , 
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rho"'as ~raised the cooperative fe~eral and qt3te effort that mad~ ~~is 
:ompliance succ~ss possible: 

"Under the landmark 1972 A~endments to the federal Clean ~ater 
~ct~ Congress set for a ;:iollution-;:ilagued nation the formi1ahle ;oal :~ 
Ttaking inost U.S. waters fishable and swimmable again," Thomas said. ··~ 
large part of this task ~as cleaning up wa~tewater from ~ur often over~:!~ 4 
and over~orked municipal se~aqe treatment ;:il~nts. To ~eet this chall4~;:-~ · 
~oal, Congrass mandated a joint federal-state cooperative ef~~rt in~~~:.~: 
:leanup. Since 1972, ~PA has ;:irovided over 545 billion in federal ;ra-~; 
:o·help local communities Oui.ld and u;:igrade sewage trl!at:nent E~cilit:.-es. 
~ith state and local governments contributing an additional 515 billi~~ . 
~atching funds. ~lthough the majority of municipalities have met the 
iation's clean water goals, there has been recalcitrance, but EPA, the 
J.S. J~stice Department and ~tate officials have been aggressive in bri~::-· 
:hese cities into compliance. ~ore than· 125 lawsuits have been filed ~y 
:he federal government against municipalities since 1984 to obtain co~p~:a~ 
Jnder the NMP. The 87 percent compliance rate· of U.S. sewage treatment 
>lants is a success story of which state and federal envir~nmental of~1::•: 
:an truly ~e proud." 

1'he vast majority of Americans are served by publicly-owned (taxpay~· 
;upported) sewage treatment plants CPOTWs>. Of the rivers and streams 
lnited States that do not meet their state water quality standards~ t~ 
iercent are failing because of pollution from PnTW's. For estuaries. 
iercent are not ~eeting their standards oecause of POTW's. 

For Treatment plants, meeting the July l deadline meant comply1~~ •. 
er:nit =~~uir~~ents to provide at least secondary t:eatment of wastes. 
econdary treatment is the second stage of sewage treatment, in whl:~ 
acteria is used to eli~inate organic human waste. <The first qte~ L~ 
ewage treat~ent ls called primary treatment, "in which screens and se~:-~-· 
anks are used to re~ove most materials that float or settle. l Seco"'.~3:: 
reatment protec-ts coft\11\unitie~ from the disease potenti.al of untreat~~ 

.u:na:i wa!ite and removes material~ that can rob waters of oxygen necessJ:: 
or aquatic life. For somft treatment plants, the July l rlearlline was :.~ · 
.o permits requirinq more advanced waste treatment that ~ignifica~t~f 
e1~ces materials like nitrogen and ~hosphorus, which can also =~~~e 3-~ 
ill water bodies and their fish. 

1'he National Municipal Policy, established in January 1984, gr~w =-~ 
E congression~l, federal.anrl ~tate concern in the early 1980's that ~a-; 
ities w~re not ma~ing ex~ected progress in treatment-plant consc:-~::: ·-. 
he original deadline in the 1972 Amendments for plants to meet the1: 
ermi: r~quirements was 1977:. Congress later extended this deadli:ie ~:: 
ome cit u_s to 190 3, and then to July l, 190 0 .. 

Alsn, diminishing ferleral E~ndinq of the ~rogra~ ratsed :he ~~e•:. 
: that ci:ne of whether citi~s would ~~ r~quirerl to comply wit~ ~~5:-J: -
:~its. Since 1977, tne co~tts had =~le~ ~,at trea~~ent ~lants ~a~ :~ 
=~ply with their di.schat;e limits. :egar1less of the ava1Lac1L~ty ~~ 
ederal money. 
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The NMP made lt clear that, with or without federal fu~rting, E?A and 
the states would be pushing.~unici~alities to ~eet their permit require~ents 
by July 1, lqaa, or sooner if possible. The sole exc~ptions were those 
cities that could prove they were physically or financially unahle to 
complete construction hy this deadline: however, ~hey generally would have 
to abide by court-enforceable schedules to achieve compl1ance as quic~ly 
as possible. 

There are about 15,500 publicly-o~ned treatment plants in the unlt~~ 
~tates. About 3700 are what EP' calls •majors,• defined generally as 
plants designed to serve lQ,000 or more people and to process one milli~n 
gallons or more of wastewater a day. The rest, which EP' calls •minors,• 
total about 11,~00. 

·Of the 3,700 total majors, 2,200 had ac~ieved compliance by 1984. 
The ~MP focused on the remaining l,500 major sewage treatment plants 
which had not achieved compliance as of 1984. As of the July l, 1988, 
deadline, over 1000 achieved compl lance. Of those n"t achieving compl.iance, 
the majority are on enforceable court schedules or are the subject of 
federal or state judicial action~. Further, over 60 percent of the remainin~ 

.NMP major~ not in compliance alre~dy provide secondary tre~tment or better. 

nf the 11,800 total mi~ors, 9,300 ha~ achieved cb~plia~ce by 1984. T~e 
J focused on the remaining 2,500"minor sewage treatment plants which ha~ 

n"t achieved compliance as of 1984. ~s of the July l, lq~a. de~dline. ?v~: 
800 have achieved compliance •. Of the rest, approximately 1,500 are ~n 
enforceable schedules "r are the subject of federal or st~te enforce~ent 
actions. 

"'s imp~essive as these fiqure~ are,• said Thomas, "EPA and the st!t~• 
have no intention of slacking up on our enforcement efforts. We are 
reaffirming our commitment to bring all 'ewage tre~tment plants in this 
country into compliance with the law and to ~ake ~ure these plants rema~~ 
in compliance. Together, we will ensure that all plants currently on 
enforceable compliance schedules stay on those timet~bles and that those 
~lants not yet on schedules are put on them as soon as ~ossible. I want ~~ 
make it absolutely clear th•t EPA is prep~red to take additional enforce~e~~ 
~ctions against cities that refuse· to cooperate in orotecting the env1r?~~0 ~· 
and health of their citizens.• 

• t • 
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I aTA1Us OF NMP M~JoRs ) 

AU. MAJORS· 
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AU. MINORS 
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.a.t 1111 ""'' - tsn cw• Of ALL a.wcoua 

fl9ST 1988 HMP 
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- llllBl•m - au f'UMMID llEPlltllAl oa O'ntfll Ac:noN - ,., 



I MAJOR ·vs MINOR l , 

{OTAL SEWAGE TREATMOO fl.OW 

lr.a.uoaal 

lUTAl IEWAOE Tl'IEATMENT RDW • 10,000 NGO 
MINOll IEWAGE llllAlVEHT A.OW• 1.2'4 MQO 

POPULATION SERVED 

TOTAL f'Of'ULATIOH talVEO • 140 MIUJON 
. MIMOft POPULAllOft IEllVID • 11.7 MIWON 

·---- -------------------- ------- ··--~ -------------
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Municipal Compliance 
with the 

Clean Water Act 

National Municipal Policy, 

(Issued January 1984) 

Total Major Sewage Treatment Plants: 3731 

Affected by the Policy: 1478 

Met CWA Requirements: 1055* 

Have Not Met CWA Requirements: 423 

On Enforceable Schedules: 235 
0 Judicial 195 

0 Administrative 40 

Not On .Schedules: 

0 

0 

0 

Judicial Referrals: 150 

Planned Referrals 

Other 

28 

10 

188 

2253 majors :net 
CWA by Jan 1984. 
(NMP' Date) 

40% Needed Construc
tion as of Jan 1984. 

71% (of 0NMP) 
89% (of, all Majors) 

Figure includes 90 POTWs that .have either completed construc
tion and are operational, but whose effluent data have not been 
verified, or who will achieve compliance by the end of Septe?Dber. 



Municipal Compliance 
with the 

Clean Water Act 

National Municipal Policy 

(Issued January 1984) 

Total Minor Sewage Treatment Plants: 11755 

Affected by the Policy: 2498 

' 
Met CWA Requirements: 826 

Have Not Met CWA Requirements: 1672 

On Enforceable Schedules: 1231 

0 

0 

Judicial 

Admi·nistrative 

252 

979 

Not On Schedules: 

0 Judicial Refert1ls: 259 

0 Awaiting Action: 182 

( 

441 

9257 minors (79%) 
met CWA by Jan 1984. 
(NMP Date) 

21% Needed Construc
tion as of Jan 1984. 

33% (of NMP) 
86% (of all Minors) 
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!.!ST ~ 

LIST B 

L!ST C 

!9..JOR MUNICIPAL ~CILITIES 

NMP Majors SeYage Treatment Plants 
that have met ~equirements 

NMP Major·s that did not meet all 
CWA requirements and final 

330~ 
IZZ53 Pre-NMP. 
1055 NMPl 

schedu!e is established 235 

NMP Major that did not meet all 
c~ requirements and final 
schedule not establisned or 
other unresolved issues· 188 

NOTE: The National Municipal Policy majors ·are presented Lr. 
:ists A. B, and c Yhich folloY. 

' !See Fact Sheets for defini~ion of treatment level> 

. OFfa OF WATER 
U. S. ENVIAONMENTAL PROTCCT10N AGEK:t 


